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Clerk of the Committee: Members of the committee, it is my duty to 
call upon you to elect a chairman. Are there any nominations? 


Mr. MacDonald: I nominate Cindy Nicholas. 
Clerk of the Committee: Are there any further nominations? If none, 


I declare nominations closed and Miss Nicholas elected chairman of the 
committee. 


Madam Chairman: May I have nominations for the election of a 
vice-chairman’? 


Mr. Carrothers: I would like to nominate Walt Elliot. 
Madam Chairman: Are there any other nominations? If there are none, 
Walter Elliot will stand as vice-chairman. At this point, we should have a 


motion regarding the transcription. 


Mr. Charlton moves that, unless otherwise ordered, a transcript of all 
committee hearings be made. Carried. 


We should set up a subcommittee to respond to communications from the 
public. The terms of reference for the subcommittee are on the second page of 
the agenda. 


Mr. McLean: It is my understanding that usually one member from each 
party is represented on that subcommittee. 


Madam Chairman: That is correct. 
Mr. McLean: I will represent our party. 
Mr. Charlton: I would like to place the name of Ed Philip. 


Madam Chairman: I understand it is traditional that the chairman be 
on this committee as well, if that is acceptable. 


Mr. Elliot moves that the terms of reference for the subcommittee on 
communications from the public be adopted. Carried. 


Next on the agenda, we have put in a discussion we would like regarding 
the legal counsel whom we have for the standing committee on the Ombudsman. 
Those who have been on this committee before--I do not know if any are 
present--Mr. McLean, you have--may enlighten us a little bit on this. 
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It is my understanding that Mr. Bell has been with this committee for 
almost 10 years and has served as legal counsel for the committee. He has in 
fact attended virtually all the meetings and has participated very actively in 
the committee. 


At this point, I would like to open for discussion, but not a decision 
to be made today, whether we should continue to have him on as a full-time 
legal counsel. The reason I bring this up is, as I understand it, in the past 
this payment for, or agreement by, the Board of Internal Economy to pay Mr. 
Bell has always had to pass with the Board of Internal Economy, because it is 
unique to have eae legal counsel advising us on a regular basis. 


What I would like to open for discussion now is perhaps a couple of 
alternatives. One is to keep Mr. Bell on as legal counsel always, as he has 
done in the past. The second is rather than do it permanently, use him on an 
as-needed basis if we have any special investigations or one or two particular 
aspects of the committee discussion. This may provide us with a little bit 
more responsibility, but may also make it a Tittle bit easier through the 
Board of Internal Economy. His payment may stay the same, but he may only be 
used when we really need him to be used. I propose that we invite Mr. Bell 
next week to speak to us on this matter. 1 gather from discussions with him 
that he would not mecessarily be put out by such a motion. Certainly, this 
committee has used his advice many times. 


I would appreciate, at this point, Mr. McLean discussing what he sees as 
the importance of Mr. Bell's role as legal counsel. 


Mr. McLean: J guess really the problem that we have is to get 
approval through the Board of Internal Economy for his pay. His pay was 
established on an hourly rate. I think it is important in this committee--and 
this is the only committee that has a legal counsel--that we continue to do 
that, because this committee, I have always found, has been a nonpartisan 
committee that deals with the lives and the futures of people of this 
province. I think it is important that we retain him as our legal counsel, 
given the background and experience he has had. 


Mr. Charlton: Can you address the question of full-time versus an 
as-needed basis? 


Mr. McLean: Yes. I feel we would get more value for our money on a 
full-time than on an as-needed basis, because if we were to call him and just 
use him on a certain fee basis or need basis, then his fee would be 
substantially tigher per howr or whatever the case he would be dealing with; 
whereas on a full-time basis, it is less. I feel we got our money's worth. I 
believe a full-time basis would be right for this committee. 


Madam Chairman: It is my understanding that Mr. Bell has currently 
been paid $85 an hour to a maximum of $20,000 per year and he has used the 
maximum each amd every year. There is no real discussion about how valuable he 
has been to the committee in terms of the time and effort he has put in for 
that $20,000. It actually has been quite onerous on him in terms of the $85 an 
hour, as we aii know what lawyers charge, and he has been very valuable. But 
it is a question of whether his efforts could be more concentrated into 
certain aspects of the Ombudsman's committee because, as Mr. McLean pointed 
out, it is unusual to have full-time legal counsel. 
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We do have a couple of lawyers in the room today, and I have just been 
informed that Mr. Bell has a court appointment next Wednesday at this time. If 
the committee would allow me to, I would like to welcome him in to perhaps 
discuss this with us unless you are prepared to make a decision today. He has 
to come between 9 a.m. and 10 a.n. 
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Mr. Charlton: Two things arise out of what you have just said. 

First, if he has used the maximum each year for the last several years--I do 
not know how many--it would seem to indicate that he has probably put in more 
hours than what he has been paid for at the rate of $85 an hour and that may 
be something that indicates a reason for some serious further discussion of 
this. In the context of what Mr. McLean said about putting him on a straight 
fee basis, we may end spending as much money and getting a lot less from hin. 


We have one other former member of the committee who is still a member 
and that is Ed Philip. Hopefully, he will be at our next meeting. 


Mr. McLean: Mr. Bossy too. 


Mr. Charlton: I think it might be useful if at our next meeting we 
also invited other former members of the committee for their comment just in 
terms of how necessary they feel he was or is to help those of us who 
unfortunately have not been members of this committee on an ongoing basis. 


Madam Chairman: I do not think there is any question that he is a 
valuable component to the committee and I would hate for anybody to think that 
I think otherwise. He was very valuable and I think conducted a lot of 
investigations and did a lot of preparation before the committee met. I do not 
think anyone will disagree with that. 


The problem we do see with it is with the Board of Internal Economy 
reviewing the budget and seeing that once again we have applied for full-time 
counsel. Secondly, he could perhaps be used on an as-needed basis, which might 
still be at $85 an hour and it might still entail the $20,000 maximum. 


Perhaps Eleanor Meslin could tell us what her views are on it. Eleanor 
is here on behalf of the Ombudsman, and we have asked her here today to 


outline some of the agenda items that the Ombusman would like us to review; 
but she would have some experience with regard to the legal counsel. 


Mrs. Meslin: I do not want to comment about part-time or full-time. 
I would only like to comment about my experience with what happens in terms of 
the recommendation-denied cases, which are the bulk of the work of this 
committee. 


What John Bell has had to do, generally, is read and become acquainted 
with each particular case before the committee even sees it. He usually 
communicates with the various ministries before the committee meets with the 
Ministries in an effort to see whether some additional negotiation is possible 
or some clarification for this committee. He then meets with the committee to 
brief them on it before anything else happens. When the proceedings occur, 
thet is when the Ombudsman and the particular ministry in question come to 
present their cases to this committee, he generally handles the preliminary 
questioning. 
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I think what the committee has to be aware of is that by the time you 
get a case to look at it is usually one either of extreme legal complexitiy or 
of large political ramifications. In most cases, the detail is often very full 
and a lot of direction is needed. He does that, so that it is difficult to see 
a part-time process unless you just bracket it. 


The other area that he has been involved in is that when you go through 
our annual report in terms of the statistics that we bring to you, the report 
on the kind of work we do, because of his knowledge of the kinds of cases that 
we handle and the process in particular, he often again assists the committee 
by raising some of the issues. He does a lot of the preliminary work before, 
raises those issues and then brings them to the committee and questions the 
committee. In a nutshell, those are the areas he is most prominently involved 
in. 


At the committee hearings, when we have a particular issue, because of 
his historic experience in this organization, I think he has been useful, 
particularly to new members. We run quite differently, or have, to any other 
committee because of the case load this committee ends up having to carry. 
Often what happens is that in the midst of something that was completely 
unplanned, a particular issue comes up that deals with a past case, and 
without him you may have to postpone. 


I think that 18 a8 much as 2 ean copter. 


Mr. Charlton: As somebody who has some considerable experience in 
dealing with the Board of Internal Economy, I would like to pass these 
comments along to you and to the committee. 


It seems to me the committee is set up to deal with particular matters, 
and I think it is up to this committee to decide how best this committee can 
deal with those matters. We should not be making a decision based on whether 
or not we think we are going to have a problem with the Board of Internal 
Economy. If that occurs, then I think we can deal with that problem when it 
gceurs. 


We had a problem last year, for example, in the standing committee on 
regulations and private bills around the question of staff. It was not legal 
counsel in that case, but the committee finally had its way. I think we have 
to be making our decision based on a thorough discussion of what this 
committee has to do and how we see we are best able to do that job. Then if we 
run into problems with the board, we will deal with them. 


Mr. Bossy: Just a short comment, having served on the committee for 
two years. I do not know how, as new members, we would have functioned without 
the help of, say, in this case, Mr. Bell, because we did not know what to 
expect. We need legal expertise to brief us prior to the meetings. I agree 
that he was very, very valuable to the committee because we had some fairly 
heavy material that came before us last year. I would say he is a key person 
to be serving this committee. 


Forgive me for missing the earlier part of the comments; I have to base 
it on the fact that there is some suggestion that we only hire on a part-time 
basis. Is that correct? 


Mr. Lupusella: That is one of the alternatives. 
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Mr. Bossy: Oh. Maybe we should have a review and see exactly how 
many hours the committee sat last year. It would be interesting to know how 
much time we consumed. That would give an indication too as to the necessity. 
But we should have legal counsel by all means, and I say by all means. Most of 
us are not lawyers. We may have a little bit of what they call a paralegal 
mind, but at the same time, legal counsel to this committee is extremely 
important. I would say we should look at full-time. 


Mr. McLean: One of the reasons it has been on a full-time basis is 
the fact that, as Mrs. Meslin has indicated, there are different types of 
cases that come. The Ombudsman's office would then notify our solicitor and he 
would start working between himself and the ministries to get the background. 
Then when our committee meets, he can brief us on that particular case or any 
other case. 


If you have a legal counsel on call, then when a case comes in he is 
going to say, "OK, have you appointed your legal counsel yet?" or, "Has the 
committee instructed which legal counsel you want to deal with that case?" I 
think why this committee has worked so well is because we have had a legal 
counsel appointed and the work has been done for us. A lot of the background 
has been done for us. I think it is important that we retain the same man that 
we have. 
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Mr. Elliot: I see a real danger in taking someone of this degree of 
importance on a part-time basis, because the implication to me is if you are 
part-time, you are not on call until you are called. We may very well get to a 
point where we need his expertise very badly and he might not be available. 
The amount of money we are talking about in total here is part-time. It is 
just full-time in that he is available to this committee full-time. I think we 
need him on a retainer basis, which is the way I am looking at this. I 
suspect, as Brian pointed out already, if he has gone to the maximum every 
year in the immediate past, we are probably getting great value for our money 
and I do not think we should be concerned at all about the Board of Internal 
Economy on this. We need somebody we can count on. 


I feel a little naked at the suggestion that we would not have that kind 
of continuity, to tell the truth. 


Madam Chairman: I have been informed that Mr. Bell would probably 
prepare about five hours for a committee meeting in terms of his billing. I do 
not think there was any suggestion on the table that we not continue with Mr. 
Bell. There has been no indication that anybody has been anything but very 
pleased with his performance and with the amount of advice and assistance that 
he has given to the committee. It was rather just that we could outline a few 
areas in which his expertise might be of particular importance, rather than on 
an ongoing, weekly basis helping the committee. 


No conclusion has been met, but there is a general consensus I think 
around the room that he could be very helpful on a full-time basis. On that 
basis, I would like to invite him next week and also move the time of our 
meeting to 9 a.m. on Wednesday, December 9, so that we can hear from Mr. Bell 
and perhaps any suggestions that he might have in this regard. 


Mr. Charlton: We cannot force other former members to be here just 
for the comments next week. I would suggest the chair invite other former 
members of this committee to make some comments to help the new members in 
their decision next week. 
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Madam Chairman: Would anybody be opposed to that? 


Mr. Carrothers: Just one question. Is the discussion on the legal 
counsel relating to what might be perceived as a difficulty going through the 
Board of Internal Economy? Mr. Bell himself has not been bringing up that fee, 
has he? It is a startlingly low fee in my view, $85 an hour. I am wondering if 
he has expressed any dissatisfaction or indicated that he might not be able to 
continue operating at that fee level. 


Madam Chairman: The clerk, Todd Decker, can comment on this. 


lerk of the Committee: In the very recent past, Mr. Bell did bring 
up the matter of his fee, not in terms of the $20,000 cap, but he teltlit 
would be easier to justify his service to the committee to his partners in the 
firm, Shibley Righton and McCutcheon, if he were able to show for accounting 
purposes that he was billing $100 per hour. The committee agreed with that. It 
went to the Board of Internal Economy and was refused. They reiterated that 
$85 was the maximum payable for a counsel to legislative committees and the 
matter stopped there. John Bell was happy to live with that but wanted $100 an 
hour, while maintaining the $20,000 cap. 


Mr. Charlton: It did not make any difference as to how much he 
earned? 


Madam Chairman: No, it did not. One reason for bringing this up was 
the Board of Internal Economy. The second reason was that it is unique for the 
committee on the Ombudsman to have a full-time legal counsel. I am just 
bringing it up for discussion in that perhaps the legal counsel has been 
taking on some of the duties which we should be taking on, first of all. 
Secondly, we do have legal research available, through Catherine Evans who is 
here today. She can undergo a lot of research that perhaps Mr. Bell may have 
been undertaking, although she cannot make presentations to the committee as 
Mr -Gbelludid. 


There would be a lot more onus on the committee members if Mr. Bell was 
not here on a full-time basis. 


Mr. Charlton: Just on this matter which Todd raised about the $85 an 
hour, which is the rate that committees are allowed to pay either legal 
counsel or consultants, you are right. The Ombudsman's committee is the only 
committee which in the past has retained a full-time counsel or a counsel who 
is available to the committee on a full-time basis. Other committees do hire 
legal counsel and consultants and the issue of the $85 rate is an issue, by 
itself, which will be going before the board again this year, aside from what 
we decide on the question of full-time or part-time. 


Mr. Carrothers: If he went part-time, would it then not be falling 
to the legal members of the committee to pick up where he had left off? From 
what I heard, there was a bit of a previous negotiating or finding out what 
sentiments or what other matters the two parties might agree on and briefing 
the committee on that. I am wondering how that would be done if he was not 
there to do it. 


Madam Chairman: My understanding is that he was undertaking a lot of 
the interview process with either the complainants or with the various parties 
and came here prepared. He had done the research and presented a prepared 
package per se to the committee in a form that was complete. This would put 
more demand on us to do some of the investigation or to do it if he, on an 
as-needed basis, was solely to do that part of the work in the preparation. 
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Mr. Carrothers: Did he not do the questioning of the parties before 
the committee as well? I just wondered if he was leading the questioning of 
the parties before the committee? 


Madam Chairman: Most definitely. 


Mr. Carrothers: He essentially led the case and presented the case 
to the committee. Without someone like that, the committee would have to be 
doing it. 


Madam Chairman: That is right. He led all the cases and there was 
very little participation by the members during investigation. 


Mr. Carrothers: Or arbitrating then. 
Madam Chairman: That is correct. 


Mr. Bossy: We always have to remember this is still a political 
forum too. We want to try to be united in making decisions, but there are the 
political aspects we have to deal with. I do not know whether we have any 
legal people on this committee, but in the past, I did experience the feeling 
that whenever there was a legal person on the committee, that person seemed to 
dominate in the committee. 


Mr. McLean: Not always necessarily being right. 


Mr. Bossy: You are dead on. Then it becomes that other members seen 
to back off because we are dealing mainly with an awful lot of legal matters. 
We know what transpires behind the scenes. Because people are not satisfied, 
they go to the Ombudsman, which is the only legal process they have to fight 
the government; then it becomes a decision-making body here that surely needs 
legal advice as to how to respond to that. 


Madam Chairman: Mr. Elliot, do you wish to have a comment? 


Mr. Hlliot: I do, but I think Mrs. Meslin had something to say with 
respect to what Doug said, so I will let her go first. 


Mrs. Meslin: I only wanted to make some clarifications for the 
chair. When you outlined what John Bell did, the committee, whether you have 
lawyers on it or not, could not be seen to be negotiating, interviewing or 
investigating prior to any kind of hearing of a case. 


You people are the final arbiters of the Ombudsman and the ministry 
coming before you with their positions. You could not possibly be seen to go 
behind the committee to do prior inquiries or attempts at negotiation. 


Mr. Elliot: The comment I would like to make is relative to the fee. 
As a rookie here, I wonder if it is appropriate for us as a committee to make 
a strong recommendation to the Board of Internal Economy that that fee be 
increased to $100, based on past experience, so that Bell's name is not linked 
with the fight this particular year. I feel, as Doug feels, very strongly that 
it is very low. If that is what they are paying consultants in all of the 
committees, I think we as a committee should react as strongly as we can in 
order to rectify the situation. If it is in order, I would be prepared to move 
that we make a strong recommendation to the Board of Internal Economy that the 
fee for legal counsel and/or consultants be increased from $85 to $100. 
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Mr. Carrothers: I will second that. 


Mr. Charlton: Just on that point, I would certainly support the 
motion for a number of reasons. One reason, as I have suggested, is that it 
has been a problem in the past for other committees, as well as for this 
committee. Although it may be some time before other committees are sending 
similar motions to the Board of Internal Economy, I can assure you that other 
committees will. 


The select committee on energy, both in 1985 and in 1986, sent similar 
motions to the Board of Internal Economy, because the select committee was 
doing specific investigations and attempting to hire--in one case, legal 
counsel, and in the other case, a consultant--and ran into almost the 
identical problem in terms of the hourly rate. I would assume, for example, 
that when the select committee on energy is reconstituted--whether that will 
be in this coming break or later in 1988, I am not sure yet--you will see 
Similar motions going from other committees that are saddled with specific 
work that has legal implications. So the more committees that pass those kinds 
of motions and make those kinds of recommendations to the board, the more 
likely we are to see some realistic changes. 


Madam Chairman: Shall I then put a suggestion to the meeting that we 
invite Mr. Bell next week at 9 a.m. and also members of the committee who are 
willing to attend who were part of the committee last year for a discussion 
with Mr. Bell what he feels his major role should be. My understanding is 
there are three aspects that we should deal with. One is reviewing the annual 
report of the Ombudsman, the second is reviewing the denied cases and the 
third is writing out the committee report. Perhaps he feels that one of 
those--or any of those functions--are ones that could be given to somebody 
else whom we have at our disposal. Is it acceptable that we discuss that with 
him next week? 


Mr. Lupusella: 1 have a question. What is the sense of inviting 
other members, members who used to sit in the same committee, when all the 
case law which is before this committee is completely different from 
discussions which took place in the past? I do not understand why you have to 
use this procedure to invite other people, unless we are going to talk about 
legal counsel. 


Mr. McLean: I think if Ed Philip was here he would pretty well 
explain to you the situation and I am sure he will feel the same way as I and 
many others do. 


Mr. Chariton: The purpose of my proposal was that, simply put, we 
have a number of new members on this committee who are unfamiliar with the 
full extent of the kinds of things we would be asked to deal with. I think all 
of us have some idea, but I think it would just be useful to have the advice 
especially of those who are not of the legal community, who have sat on this 
committee before, in terms of the extent to which they felt they had to rely 
on the legal work that Mr. Bell did for this committee. 


Madam Chairman: Mr. Lupusella, are you opposed to inviting the 
committee-- 
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Mr. Lupusella: I am still not satisfied about this proceeding. There 
is a general consensus about this committee and the relation to hiring our 
counsel on a permanent basis, but 1 still do not understand why other members 
sitting on this committee are supposed to appear before the committee to 
explain to us the process which is before us. It is a completely new game. We 
have a case law before us that is completely different from the past and this 
case law must be scrutinized by the members of this committee. I still do not 
understand what I have to learn from other members who previously used to sit 
on this committee. 


Madam Chairman: Mr. Charlton, is it acceptable to you that if Mr. 
Philip can come, at least we would have one person from each party who had sat 
on this committee before? Would that be acceptable? 


Mr uChariton: Sure. 


Madam Chairman: Is that acceptable to everybody else? Are there any 
strong feelings? 


Mr. McLean: Are we having Mr. Bell? 


Madam Chairman: Mr. Bell will come next week, but we have to convene 
the meeting at nine o'clock in the morning. 


Mr. McLean: For what purpose is he coming? 


Madam Chairman: To discuss his role in the committee and answer any 
questions that any of us might have as we start into our deliberations; and, 
further, to review where he sees our committee going this year in addition to 
what the Ombudsman feels. 


Mr. Bossy: I feel a little bit uncomfortable with that, because we 
are really asking Mr. Bell to prove his worth to the committee. I wonder if we 
are peing fair. to Nr. Bell to put) him in that kind of position... The role, J am 
sure he can explain properly, but it is the committee that has to decide 
whether we feel comfortable enough that we can deal with the issues that come 
before us without legal counsel. Then the role that he plays is what the 
committee will expect of him. It will be the committee then looking. 


We heard about the briefings that take place privately with the 
committee. I do not think he has to justify his being here. I can picture Mr. 
Bell sitting here as we ask him, "Now we would like to have you justify that 
this committee needs you." That is what we are telling him. I think we have 
internally to feel we need him more than he needs us. 


Mr. McLean: I do not think that is the point the chairman is trying 
to make. The point is for him to come and tell the committee what we have 
done, what our role is, what we probably will be looking at doing down the 
road and how we operate. I do not think it is the point of his coming to 
indica le+to Us 11s worth. think 17 is the wfact. of his coming to indicate to 
us how the committee operates, how we should proceed and what we should be 
looking at. 


Madam Chairman: And also to he provide us with the direction and the 
role he would like to see himself in. 


Mr. Elliot: Do we assume that the motion that 1 put respecting the 
increase in fee was passed? 
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Madam Chairman: Do you have it on the table? Does everybody agree 
that the motion was that we put before the Board of Internal Economy that the 
lawyers' fees, legal counsel to committees, be at $100 per hour. 


Mr. Elliot: Legal counsel and/or consultants. 
Madam Chairman: Legal counsel and/or consultants. 


Mr. Lupusella: I would like to speak on the motion. I am not 
particularly sure that the committee has to send this motion before the Board 
of Internal Economy. I think that is a political process. It involves the 
House leaders of each party bringing this concern before the Board of Internal 
Economy. I recommend that each party take its own responsibility to bring this 
issue before that political process. 


If this is not established by committees but by the Board of Internal 
Economy, I think that is an issue which should be resolved among House leaders 
and the government. 


Mr. Charlton: The history of decisions at the Board of Internal 
Economy, and amongst the House leaders prior to going to the Board of Internal 
Economy, is that if nobody expresses a problem, they do nothing. The reality 
is that it is the responsibility of each committee to put to the board those 
things that it feels are necessary in order for the committee to do the work 
which it has been instructed by the House to do. It is not the responsibility 
of committees to ignore the job they are directed by the House to do and, 
therefore, to ignore issues which impinge or impede that job. 


It is the responsibility of each committee to decide what it has been 
instructed to do and how it is best “able to do it.) It is not particularily 
useful to avoid issues that end up impeding the committees' ability to do what 
they have been instructed to do. Most of the committees of this Legislature 
which over the course of the last three or four years have been saddled with 
either trying to consider consultants or legal counsel have found themselves 
in difficulty in terms of trying to get the level of service they require at 
the $85 rate. A number of committees of this Legislature have spoken out in 
that fashion. I do not think it is appropriate for committees to avoid issues 
like that because somehow the House leaders will resolve this somewhere down 
the road. 
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Mr. Bossy: Concerning the motion of $100, I did not hear within that 
motion whether there was a cap. 


Mr. Charlton: This motion is not a question of the cap that this 
committee might set on its own budget. The motion was strictly a general 
motion regarding legal counsel and/or consultants to committee. The cap of $85 
an hour is a universal cap on all committees presently. 


Madam Chairman: My understanding is that the Board of Internal 
Economy will not consider any course of action not put in writing. Unless we 
make this motion, this committee's suggestion with regard to legal counsel in 
general or consultants will not be put before the board. We have the motion on 
the table. Could we have a vote on it? All those in favour? Against? 


Motion carried 
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Madam Chairman: We have invited today Eleanor Meslin to make a short 
presentation to us, on behalf of the Ombudsman, on some of the matters that 
she feels we are going to have to review in this committee. I would like to 
give her the chair for the moment. 


Mrs. Meslin: What I would like to make the committee aware of 
particulary are the recommendation-denied cases that may come before the 
committee and I would like to make some requests in terms of the committee's 
planning for time. Generally, the committee meets right after Labour Day to 
handle all of these recommendation-denied cases; so we are now holding cases 
that have been delayed quite a while. We also have previous cases. 


In terms of the recommendation-denied cases, at this point there is a 
possibility of 11 cases that could come before this committee. We are hopeful 
that of the 11, we will be able to settle and get rid of eight. 


The reason I hedge it in that manner is that, as it stands, the 11 are 
set to come before the committee. We are in negotiation. We are awaiting your 
instruction regarding our counsel to see whether we can use the process that 
we generally use, which is to give him the documents and the synopses and have 
him use the offices of this committee to see if he can also help in cutting 
that number down. 


Generally, depending on the difficulty, you more often than not need at 
least a half-day for each case. The more complex ones can take a couple of 
days, two or three days. The Argosy case that we handled last term, which was 
a very large case, of course, took over a week to be brought to the committee. 


In addition to those recommendation-denied cases that are waiting at 
this time, we have two previous cases in which the committee had made 
decisions and either the ministry has not done what the committee has asked it 
to do or the ministry said it would come back with some information. So there 
are two other previous cases that have to come in that package, and there is a 
possibility of three more special report cases. 


Special reports, generally, are recommendation-denied cases that did not 
get into the annual report because they were completed after publication. If 
the Ombudsman feels they are important enough not to wait another year to come 
before this committee, he special-reports them and brings them before the 
committee. Because of the delay, you may well have three additional cases in 
terms of what this committee will have to look at. My best estimate of what 
you will be hearing and sitting to hear is that you will have three current 
recommendation-denied cases, two previous cases and possibly two special 
reports. 


My estimate of the time you would need to handle those is certainly a 
full week at least. Our process in the past has been that 
recommendation-denied cases are handled in an ongoing fashion; they are not 
handled week to week, even though the standing committee sits only on 
Wednesday mornings, when we do recommendation-denied cases. Because of the 
difficulty of the continuity for members, we have always handled them in a 
span of time that goes day after day. So we would ask the committee to 
consider a week's time--that is, morning and afternoon--for the 
recommendation-denied cases. 


The other issue that this committee has to look at is the other details 
that are in the annual report. The committee generally questions us on aspects 
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of the annual report, including statistics and the functioning of the 

organization. That, most often, takes a half a day. You will also be expected 
to discuss our 1987-88 estimates, which can hopefully be done in a half a day, 
unless there are particular problems. Then it might be longer than that. 


As for the last thing we would like to raise, procedurally, I am not 
sure how you want to handle this. In the last session, the Ombudsman was asked 
by the committee to present a report to it on consideration of possible 
expanded jurisdiction. He prepared that report and tabled it with the previous 
committee. He has asked that this committee now take that report and give him 
some direction about whether it committee will discuss that report. 


The last committee had some problems about how it was going to deal with 
it, whether it was going to have public hearings for people to come in to tell 
the committee whether jurisdiction should be expanded in the areas that the 
Ombudsman is suggesting. The committee was not sure whether it was going to 
have public hearings, whether it was going to decide in committee, whether it 
was going to have a number of meetings to discuss the various aspects and ask 
the various ministries on which it touches whether it should decide. That is 
another issue that the Ombudsman has asked me to put in your hands. I think 
that is it. 


Madam Chairman: Todd, do you have a copy on expanded jurisdiction 
that is up to date and that you have referred to? 


Clerk of the Committee: Presuming that the Ombudsman has tabled the 
identical report he tabled with the committee last time, I can have copies in 
the members' hands by the end of today. 


Madam Chairman: Great. Then perhaps we can review that and give some 
consideration to what we think would be the best form to review the expanded 
jurisdiction question. A number of alternatives have been presented. We will 
discuss that at next week's meeting. Thank you very much for that summary. 


We have in front of us volume 1, which is the annual report of the 
Ombudsman and which raises some questions, and volume 2, which summarizes the 
cases in which the recommendation has been denied. Mrs. Meslin, would it be 
appropriate at this time to highlight the cases where the recomendation has 
been denied and is still outstanding, or do you think we should wait for a 
later time? 
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Mrs. Meslin: I can indicate very quickly to you from the table of 
contents in the front of volume 2 the matching cases that I have referred to. 
The recommendation denied that would come before you would be--this is page 1 
and table of contents number l--numbers 1, 7, 8, 9, 10 and 11. As you will 
note, they are all Ministry of Education cases and they would come to you as 
one matter because they all involve the same issue. If they come, we are 
hoping to settle them. We also have numbers 12, 14, 19, 20 and 21. 


Madam Chairman: If I can recap, there are numbers 1, 12, 14, 19, 20-- 
Mrs. Meslin: No, you missed some. 
Madam Chairman: Fine. Okay. Summarizing, numbers 1, 12, 14, 19, 20 


and 21 are independent issues on which the recommendation has still been 
denied. As for numbers 7 and 8 there is a possibility that those will be-- 
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Madam Chairman: Numbers 7 through 11, sorry. Those are the cases 
that are one issue and there is the possibility of settlement for those. 


As you will notice on the agenda, there is no reference to having a 
budget. I suggest that we prepare a budget for next Wednesday with a guideline 
of the time that would be required--one week to review the recommendation- 
denied cases, and approximately one day in total to review the annual report 
and the estimates. It also is suggested that we leave one week open to review 
the expanded jurisdiction question. Is that appropriate? No comments? This is 
with the understanding that we hire Mr. Bell as counsel and have that in the 
budget as well We will review that next week, if that is acceptable. 


The last item to discuss, unless something else comes up, is that this 
meeting was originally scheduled to be held in the Amethyst Room, which is the 
room with the cameras, room 151. There is a conflict in that the standing 
committee on regulations and private bills has also requested to have the 
camera room. 


I suggest that perhaps the clerk and I meet with the chairman and the 
clerk of that committee and discuss what arrangements can be made for us to be 
in the Amethyst Room, unless anybody has a suggestion regarding not being in 
the camera room at all, or whether we would want to be in the camera room at 
all times. Is there any discussion here with regard to what the feelings are 
about being in the room with cameras? 


Mr. Charlton: I do not have any firm feelings about being in the 
Amethyst Room all of the time. I suggest to the chair that, from the public 
perspective, we as a committee should make every effort to be in the Amethyst 
Room when we hear the actual cases. The review of estimates and those kinds of 
things I see as less important in terms of the public view. A public 
understanding of how the Ombudsman's office works, what happens to cases after 
the Ombudsman has made recommendations and so on are important aspects of what 
goes on here. There are some fairly major misunderstandings out there in the 
public about the role of the Ombudsman, and probably about this committee as 
well, if in fact many people even know this committee exists. I think we 
should make every effort to be in the Amethyst Room whenever we hear cases. 


Madam Chairman: Are there any other comments? Is it acceptable that 
I just sit with the chairman and the clerks of the two committees to come up 
with some agreement, keeping in mind that when we review cases, it would most 
probably be best if that were done in a room with cameras so that it could be 
viewed by the public? Acceptable? 


Agreed to. 


Madam Chairman: I do not think there is anything else on the agenda. 
Mr. Elliot. 


Mr. Elliot: I would like to ask the people who have some experience 
on the committee about the suggestion that we meet for a full week. My concern 
is that there are people waiting to have decisions heard. From past 
experience, is this usually done immediately, at the downtime of the House, or 
in what sort of time frame do you see these days coming? 


Madam Chairman: May I ask the clerk to respond to this? He has been 
with the committee for some time. 
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Clerk of the Committee: What will happen is after the House has 
adjourned, there will be an indication of how much time will be available 
between the adjournment of the House and the resumption of the House. The 
House leaders will then consider requests from committees on the amount of 
time that all the committees feel they need to consider the matters before 
them and they will allocate blocks of weeks for each and every committee to 
consider those matters. Once the committee has been allocated those times, it 
is up to the committee to determine which days of the week it will sit, what 
TIM. Liduesort OL wuLue. 


At the present moment, while the House is sitting, this committee has 
authority to meet only on Wednesday mornings. In the normal course of events, 
we would wait until the adjournment and put in our request for a block of 
time. Once we have that allocated to us, we can determine when we will sit, 
what times during that week, and we can then have the continuity from day to 
day that Mrs. Meslin spoke of. 


Mr. Elliot: So we are looking at approximately 11 days in the 
downtime of the House for the committee sittings, maybe more. 


Clerk of the Committee: It is not uncommon, when the committee 
meets, for the committee to agree to meet on Tuesdays, Wednesdays and 
Thursdays, allowing a day on either end of the week for travel to and from 
your ridings. Arranging it that way, basically you are looking at--from the 
way the committee has operated in the past--three days of meeting time a week, 
morning and afternoon. Based on that, you would want somewhere between three 
and four weeks of meeting time. Then it is in the House leaders’ hands to 
agree whether to give it to us or not. 


Mr. Bossy: For those who may not know, that is a time when the 
individual members get paid extra. You earn that little bonus. So for the days 
that you serve, you will get paid an honorariun. 


Mr. Elliot: We should make a motion to the Internal Board of Economy 
concerning the stipend for day-- 


Madam Chairman: We can suggest that if the Legislature is not 
sitting in January, perhaps we can get on as early as possible to deal with 
these cases. I think also it will give some time for Mr. Bell to prepare the 
cases for presentation and discussion by the committee in January. Is that 
acceptable? 


Mr. Lupusella: The other point that should be considered is some 
extra time. We do not have the authority to sit above the time allocated by 
parliament. I am just wondering if you can make an appeal to the House leaders 
that the committee is going to have the authority to sit extra time if it is 
necessary. 


Madam Chairman: We can request that for the next few weeks, but 
specifically for the recommendation-denied cases, Mr. Bell's stipend cannot be 
approved until December 14, which is when the Board of Internal Economy sits. 
Therefore, he really will not have an opportunity before then to review the 
cases for presentation. 


Mr. Lupusella: Just relating to my point when the House is in 
recess, the government allocates a certain amount of hours to sit or a number 
of days to sit. Sometimes we are encountering the situation that we need extra 
time, so we should get the authority to sit if it is necessary. I was not 
making any particular reference when the House is sitting. 
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Madam Chairman: I misunderstood that. I think we should make that 
request, if it is acceptable, for more time. 


We will adjourn the meeting until next Wednesday at 9 a.m. I would 
assume it is going to be in this room, but you will have notice of that. 


The committee adjourned at 11:10 a.m. 
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Madam Chairman: All these bright and bushy-tailed eyes this early in 
the morning. 


Mr. McLean: Best part of the day. 


Mr. Philip: That takes care of the description of staff by both 
members. 


Madam Chairman: As we discussed last week, we invited Mr. Bell to 
come in and give us some idea of how he sees his role on the Ombudsman and 
where we should go on from here in terms of what should be reviewed by the 
committee. Because his time is constrained, I would like him to take over now 
and speak to us on that. 


Mr. Bell: Thank you very much. It is nice to see some familiar faces 
and equally as nice to see some new faces. 


If you will permit me a little history lesson relating to this 
committee--and if you have had briefing papers from staff which duplicate 
this, please forgive me--I think to understand and appreciate the role of 
legal counsel on this committee you have to get back to the genesis of this 
committee and then understand how it has evolved, and I use that word in a 
very deliberate sense. 


The committee was created in 1976 during the middle of a political 
turmoil called the North Pickering turmoil. The committee was struck as a 
select committee to afford a means of resolving the dispute that existed 
between the first Ombudsman, Arthur Maloney, and the then Premier William 
Davis in respect of an Ombudsman recommendation for the payment of some $55 
million to $60 million of compensation to former land owners. 


The committee was struck, and as one of the first orders of business, 
its chairman, Jim Renwick, together with a number of committee members, all of 
whom were members of the legal profession, recognized that the issues could 
not be addressed in the so-called usual committee format, that it was very 
adversarial. There were lots of pent-up emotions and lots of interest groups 
represented. The committee retained counsel as one of its first orders of 
business and that counsel was me. Thereafter, and until the matter was 
resolved, that committee functioned as a committee of inquiry, every bit as 
much as the standing committee on public accounts functioned in the summer of 
1986 and the standing committee on the Legislative Assembly functioned in 
respect of its inquiry into the two conflict-of-interest matters. 


The role of counsel from the beginning was essentially twofold: prepare 
the case, investigate whatever required to be investigated, marshal whatever 
evidence was considered to be relevant by the committee upon advice from 
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counsel and thereafter to present the evidence through the form of witnesses. 
I might say, ironically, I got to ask only one question of one witness in that 
case and to introduce only one document because it was set sort of like at the 
eve of trial. Nevertheless, that was the role cast for counsel and for the 
committee. This committee acted in that circumstance analogous to a committee 
Of AnouLry. 


The public accounts committee functions in this House in similar ways, 


but Mr. Philip, who has far more experience than I in that committee, can tell 
you there are some--a few, but nevertheless significant--differences. 


The committee's role grew quite rapidly. I am sure most members in this 
House are familiar in some detail with the friction that existed between the 
Office of the Ombudsman and the Legislative Assembly, the government. It was 
Arthur Maloney's style; it had always been never to do anything second rate 
and Arthur Maloney did create, in his own words, one of the "finest offices 
and functions in the world." Because he created that probably in the span of 
14 to 16 months, with all of the boastings that accompanied that from his 
office and the budgetary matters--you might recall some comments by members of 
the “solid gold Cadillac operation" and "castle in the sky" and things like 
that--it increased substantially and very quickly the expectations and demands 
of that office by the House, by members and by this committee. 


Not long after the North Pickering matter was resolved, Mr. Maloney 
tabled in the Legislature, as his act requires him to do, his first annual 
report. His first annual report mirrored the operation of that office. There 
was a heck of a lot in it. It was about 600 pages, if I recall, and it had a 
lot of recommendations for government and recommendations for this committee 
and recommendations for other things, much of which was controversial and much 
of which was adversarial. 


The combination of the high expectations placed upon the office by the 
boss, since he is a servant of the Legislature, plus the content of the 
matters in the report, caused this committee to evolve very quickly. By the 
way, its role is unique in the world. It is now the standing committee on the 
Ombudsman, but in respect of its ongoing functioning, it is the means whereby, 
first, the Legislature is able to determine how the Ombudsman has got on, on 
an annual basis; and, second, it is the means on behalf of the Legislature in 
a substantial way of resolving these adversarial issues that have arisen 
between the Ombudsman's office and governmental organizations, the public 
servants, for want of a more appropriate word. 
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Those of you who have read briefing papers and read the Ombudsman's 
report will see that, in substance, the largest part of his report deals with 
the so-called recommendation-denied cases. The recommendation-denied cases 
represent the ultimate, final step an Ombudsman can take in his process. He 
may only recommend, but he cannot recommend with teeth, and if the 
governmental organization says no, frankly he is stuck with it. All he can do 
is go to the Premier, and after the Premier, if nothing occurs at that stage, 
he may report to the Legislature. Under your term of reference, it is an 
automatic referral. 


To give you an example, the last time I believe--Mrs. Meslin can correct 
me--there were at least 13 to 15 of these recommendation-denied cases. I 
understand now that is distilled down to about five, soon to be increased by 
something you are going to do very soon. 
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What each of those recommendation-denied cases represent is, in effect, 
a report of the Ombudsman, after a complete investigation, which says, "I 
recommend the governmental organization do X," and it represents a position by 
the governmental organization, "We are not doing X," either for no reason at 
all or for good and sufficient reason, in its view. That is the state of the 
art in respect of each one of those cases when it comes to you. 


For 1l years now, people have said, "We don't want to sit as a court of 
appeal; we don't sit as a court of appeal; we don't rehear the case." I do not 
care what you call this committee in terms of label, but you sit and determine 
whether the Ombudsman's position is the one that is preferred or whether it is 
the governmental organization that is preferred, and once you make that 
decision, you report to the House with your recommendations. 


Now here comes the extraordinary feature of your functioning. It is 
unprecedented in the world, and other than Margaret Campbell's committee of 
about 10 years ago involving, I believe, the cafeteria food services--and I am 
not being facetious--where a select committee recommended a matter to the 
House, I believe this is the only committee that has ever made recommendations 
to the House which have been adopted by the House and thereafter implemented 
by the governmental organization. 


Before the Ombudsman committee, recommendations of select or even 


standing committees did get debate and did get attention, but frankly, as you 
probably know better than I, nothing happened to them. 


It does not happen with this committee. That is a very big 
responsibility that has been imposed over time on this committee. The House 
‘has said by its actions, "In the majority of cases, if you come to us with 
your report and recommend that the Ombudsman's recommendation be implemented, 
it is assumed, committee, that you have done a very full job on determining 
whether the Ombudsman's position is right and we will accept it." 


I do not mean to say that every recommendation this committee has made 
for adoption of the Ombudsman's report has been accepted; that is not the 
case. But if we did a statistical analysis, we would see that it would be in 
the high 70s, close to the 80s in terms of per cent. The record is 
extraordinary. 


What does that mean? That means that this Ombudsman in this province, 
unlike any Ombudsman in any other province of this country, and let us stay 
within Canada, has the unique--I am not sure what to call it--ability to seek 
enforcement of his recommendation through the legislative process. That 
elevates the office of the Ombudsman in Ontario beyond that of the others for 
effectiveness. I do not think anybody would debate phe issue that an Ombudsman 
function is a necessary function today. 


What the hell does that have to do with a lawyer on a Wednesday morning? 
Nobody appreciates better than 1 what your schedules are like. This is not the 
only thing you do from seven o'clock in the morning until you leave your 
office at night. It is not the only committee you are going to sit on; it is 
not the only legislative responsibility you are going to have, etc. 
Respectfully, it is physically impossible to do all of the work necessary to 
prepare these cases before they come to you. 
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Somebody has to meet with the public servants in question, somebody has 
to marshal the appropriate evidence and somebody has to prepare an outline of 


how the questioning should go. Somebody also has to brief you. Once the 
committee hearings start, somebody has at least to introduce the relevant, 


factual issues so that committee members can then take over the questioning, 
so that the record of evidence is complete. 


Unlike many committees that function, there is no presumed or 
anticipated or expected standard of the record of evidence that you want to 
hear before you issue a report. There is not, in that precise way, in this 
committee--but there is, because what you are doing is recommending to the 
Legislature, potentially, that something the Ombudsman recommends, much of 
which has dollar implications, be adopted, and it is like a court of appeal. lI 
am sorry, Eleanor, but it is like a court of appeal. 


Those of you in this room with legal backgrounds know the Court of 
Appeal does not investigate and present its own cases. There is a need for you 
both in fact and in perception to appear to have a neutrality, if you will, on 
an issue before it comes to you, with some slight bias towards the Ombudsman's 
position, because after all, there is a long, historical relationship. 


What do I do? As I say, when these annual reports are tabled in the 
House, I have a virtually automatic procedure which has been in place in my 
office now for some years whereby letters go out to each of the ministers or 
heads of the government organizations in question that are referred to and who 
are expected to make some response to this committee. 


The letters go out and are responded to and meetings are arranged prior 
to the committee hearings. Eleanor Meslin's office knows automatically now in 
terms of these cases the evidence that is necessary to be marshalled, which is 
given to Todd and put in briefing books for you. 


I presume to select, on your behalf, the most appropriate witness or 
witnesses to appear from a government organization, and I do consult from time 
to time if it is a tough call, but most of the time it is an obvious choice. 
You will want to hear from the people who are involved with the 
decision-making process and who have the power to implement something. 


When the committee hearings begin, I start off beforehand. For a few 
minutes before each of the cases start, I give you a briefing on what the 
issues are in the case and where the case is probably going. Time permitting, 
it is done in writing so that you have a basis of an outline. 


I get the substance of the case and the positions of both parties out 
for the record, and then the questioning is given to each of the committee 
members as they may be advised and wish to question. When that is finished, 
there is a very complete record of evidence. 


I assist the committee in deliberations on each of the cases when asked 
to do so. When all of that deliberation is completed, involving all of those 
cases, a report is written. 


While I used to be fairly heavily involved in the preparation of the 


report, in the last two or three years I have kind of pulled back from that, 
and a lot of the report writing has been done by staff other than myself. In 
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draft, my role is more one of a vetting function or fine-tuning before it gets 
to the committee for a final review. We all review the reports with the 
committee before finalization and I am there to discuss. 
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That is historically and in an evolutionary way what my role has been. 
Why do you need a lawyer? You need a lawyer who is not paid by anybody around 
here because sometimes there is a slugging match between the governmental 
organization and the Ombudsman, or the Ombudsman and this committee or the 
governmental organization and this committee. I do not mean to overstate the 
words "slugging match," but sometimes parties are not always ad idem and 
sometimes it is difficult to establish what the real position is or ought to 
be. 


If you consult with members of staff such as Catherine Evans and others 
who have gone on previously, they feel uncomfortable if they have had to take 
on that role. I am, I guess, the hired hand. If I come out of it a bad guy in 
the eyes of somebody, that is what I am paid for. 


As Eleanor Meslin will tell you, I can be a thorn in the side of her 
office as fequently as I am in the side of the governmental organizations. I 
was involved in the standing committee on public accounts’ enquiry in 1986 and 
somebody said that I used--what was it?--a firm, nonpartisan hand. That seems 
to be my reputation around here and this committee has that reputation, which 
is probably how I have acquired it. It is important for the committee to 
maintain that. I am egotistical enough to believe--Bob Runciman said the 
cemeteries are full of indispensable people, but on an ongoing basis, I think 
anything this committee can do to continue to preserve and further develop 
that nonpartisan reputation is in everybody's best interests. 


I do not do everything this committee does. There are some things I do 


not do and have not done for a lot of years; estimates, for example. I am 
redundant at estimates. Frankly, I would not know what questions to ask. 


Latterly, I do not even attend those meetings unless there is some issue that 
I have been alerted to before. 


There is another process this committee has called a steering committee 
or subcommittee which has a number of responsibilities, one of which is to 
receive communications from the public and to consider those and then report 
back to the committee as a whole on whether any actions were taken. For about 
four to five years now, I have not been involved in that process, unless on a 
specific case where I have been asked for a legal opinion or to know some 
specific thing. 


That is pretty well it in a general sense unless any committee members 
have specific questions about what I do or what my work is. I get 
pottom-lined. This committee functions extremely well. Members of other 
committees, members of the House and members of the executive who have been 
exposed to this committee's operation over the years have commended it highly 
in respect of its operation. This committee has been the subject of articles 
written by scholars internationally, commending it and extolling its virtues, 
etc. Do not worry; I am not going to take credit for all that. 


What I am saying is that there is a package that is already together 
that is responsible for that. If you take out one of the components of the 
package, there is a risk that you are not going to--if you decided today that 
you had had enough of John Bell, for whatever reason, that would be fine, but 
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I would be leaving this room kicking and screaming at you to replace me. The 
question is not really whether it is to be John Bell. The question is whether 
you do need a counsel independent of the Office of the Assembly, etc., and the 
answer, from me at least, is a resounding yes. 


Mr. Pollock: I take it from your comments that you are a firm 
believer in the Office of the Ombudsman. One of your comments, if Il 
interpreted it correctly, was that the Office of the Ombudsman here in Ontario 
is head and shoulders above that of any other jurisdiction in this country or 
in the world. Naturally, we have to take your word for that. Is there any 
other place in the world or in this country where you recommend we go to study 
the Office of the Ombudsman? 


Mr. Bell: As you have probably already gathered, my answers tend to 
be long-winded. Let me give you another long-winded answer. This committee 
travelled in 1978. The reason it travelled in 1978 was that for two years 
Arthur Maloney continued to tell this committee what happened in all the other 
jurisdictions of the world he had visited. As his first order of business, 
when he was appointed Ombudsman, he travelled around the world. He visited 
significant key ombudsman offices. He put together something called a 
blueprint that was about 1,200 pages. 


Please do not misunderstand me. I have immense respect for Arthur 
Maloney. He was a brilliant trial lawyer and he was playing it like a trial. 
He would continue to say to the committee members and to me when issues came 
up about, "Should you be doing that?" “Well, in Sweden and Copenhagen and 
Israel they do it." This committee said in 1977: "My gosh, we keep hearing 
this. We are sure Mr. Maloney is telling us the truth but sometimes you get 
different flavours. If he's gone to talk to ombudsmen, what if we went to talk 
to legislators?" 


The committee travelled to Scandinavian countries, to Israel, England 
and Scotland. It is one of the reports I commend to you. I know you are not 
going to have a lot of free reading time, but it is the fifth report, I think; 
1978. The committee concluded that yes, things were done differently in other 
jurisdictions. Some of them had application to this province and some of them 
did not. 


Ombudsman committee trivia: After that trip, the relationship between 
the then Ombudsman and the committee changed dramatically. As you may recall, 
Mr. Maloney resigned in August 1978 in a--well, I will not go any further. 
Yes, 1 am a supporter of the office and if you as a committee were to ask 
staff, including myself, to present a list of jurisdictions that might assist 
this committee in such a venture, we would be pleased to do so. It is also 
relevant because one of the outstanding items on your agenda is the expansion 
of the Ombudsman's jurisdiction, which Dr. Hill has urged this committee to 
consider and which one of your predecessor committees decided it would 
undertake. One of the things you have to decide is how, when and how 
extensively. There is certainly room for travel to fulfil that mandate. 


Mr. Philip: Maybe I can add to what John has said. I also think it 
has been useful to attend the conventions of the ombudsmen. There was a 
subcommittee that went to Stockholm for the international convention--was it 
in in 1981 or 1982, Eleanor? 

Mrs. Meslin: It was in 1984. 


Mr. Philip: It was 1984, and also it went to the Canadian convention 
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in British Columbia. I think Dan Hill had just started his position when we 
went to British Columbia. At that time, there was a leading Ombudsman who was 
in the middle of his career and it was very useful to meet with him and his 
staff and with some of the legislators as well. Unfortunately, in BC they are 
so polarized in everything that the Ombudsman, in some ways, was a voice 
crying in the wilderness with problems our ombudsmen do not usually face in 
this committee. None the less, it was useful in finding ways in which we could 
recommend some improvements in our operations from looking at the operations 
in British Columbia. 
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Madam Chairman: Unless you have something further, we are going to 
try to get our budget passed. We will have you back soon. 


One person I am not sure everyone has met is Catherine Evans, our legal 
researcher. Is that your proper-- 


Ms. Evans: Legislative research; coincidentally, I am a lawyer. I 
function as a research officer. 


Madam Chairman: You have before you the budget which the clerk has 
prepared. Does everybody have a copy? This budget is until March 51, 1988, 
because that is the end of the year. This is the one we would take to the 
board on Monday, December 14. We have put in for 16 days of meetings before 
the end of March. It is expected that would include looking over the annual 


report, the five remaining denied cases, any special cases that might come 
before us, the estimates and consideration of whether we would have time in 


that period to discuss the expanded jurisdiction of the Ombudsman and any 
other cases that come before the committee. 


The travel per diem is for the six members who live outside the Toronto 
region. They get one day's travel to come in per week of sittings or per 
session of sittings. There are the meal expenses for the committee members, 
and the professional services, legal fees, at the $100 per hour rate. 


Mr. McLean: Is that our hourly rate that is quoted there? The legal 
fees are $100 an hour. The $68 per member, is that our hourly rate? 


Madam Chairman: That is our daily rate. 

Mr. McLean: Oh. 

Br. Wolocler Good) tryse Allan. 

Interjection: You could try it on the board. 


Madam Chairman: Would it be the recommendation of the committee that 
I try that on the board? = 


The professional services are $100 per hour, which motion we passed last 
week, recommending that the base rate be moved from $85 to $100 per hour. The 
clerk sent along our motion to the Board of Internal Economy and it suggested 
we put that in the budget at the $100 per hour. We have estimated at 100 
hours, given that the year-end is March 31. The others are miscellaneous items 
from printing a report right through to long-distance telephone calls. 
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Does anybody see anything missing from the budget or is there some other 
consideration? 


Mr. McLean moves that the chairman present this to the Board of Internal 
Economy for its approval. 


Seconded? 

Mr. MacDonald: I will second that. 

Madam Chairman: Thank you, Mr. MacDonald. 
Motion agreed to. 


Madam Chairman: The second thing is with respect to when we should 
first look over the estimates that all of you, I believe, received with the 
expanded jurisdiction paper last week following the meeting. There are two 
alternatives at this point. We have five hours allotted for our discussion on 
estimates. If we meet next Wednesday, which is December 16, we may have to 
wait for our next meeting until January. Could I hear your preference whether 
we want to split up the discussion and start it on December 16 or whether we 
want to wait until we are sitting during the month of January, supposing we 
get a January date. 


Mr. Philip: There is no requirement that we use the full five hours 
for the estimates. In the past, this committee has only allotted one session 
for the estimates and we have usually found that is sufficient. The same thing 
is true of the Provincial Auditor, where I will be suggesting tomorrow that we 
try to do it in the three hours; then, if some members feel that they are 
being cut off or that they have some vital issues they want to bring up, they 
can always carry it over. 


Madam Chairman: So you would suggest that we try to fit it in on 
December 16? 


Mr. Philip: I would suggest that we try to do it on December 16. 
There has also been a kind of apprehension by some members of the House about 
doing estimates when the House is not sitting, for a variety of reasons. This 
committee has always, historically, done them out of session for the simple 
reason that we were a select committee; but once we started to be a standing 
committee, we started doing the estimates when the House was sitting, so I 
think it would be in keeping with that. 


Mr. McLean: I find it difficult to do it next week. I do not know. 
There seem to be so many things on the schedule. I know I have another 
committee meeting the same day, Wednesday. I would sooner do it when the 
Legislature is not sitting. That is my preference, but the committee will rule. 


Mr. Bossy: I believe there is some reasonable agreement between the 
parties concerning the break that we are going to have and also the possible 
return. As most of you know, we are returning for about three days, or 
whatever it might be. I would say for this committee that it would be nice if 
we had a good time to do it, if we could schedule that in as our meeting 
during those three days of return, and that would be in early February. 


Mr. Philip: That is a really good idea. That meets your needs. Do we 
have an agreement on that? 


tae 


Madam Chairman: Any further discussion? Do we agree to meet February 
10, the Wednesday, when we are back for the interim time? Wednesday, February 
10, at 10 o'clock. Everybody in favour? 


Agreed to. 
Madam Chairman: Goodness me. It passed. 


With regard to time for sitting to discuss the cases denied and the 
review of the Ombudsman's annual report, there is a suggestion, because some 
of our committee members are on other committees that will be travelling 
during February or are highly committed, that we try to meet the second and 
third weeks in January and try to slot in a two-week schedule in that period. 
Is there any discussion on that? Can we get that? 


Mr. Bossy: Well, I can always get a replacement, but I am committed 
for the first two weeks of January. It seems that members tend, because of the 
holiday situation--the first two weeks of January-- 


Interjection: It's the last two weeks. 


Madam Chairman: The suggestion is the week of January 18 and the 
week of January 25. 


Mr. Bossy: That would be two of the four weeks that we plan to sit 
on this? 


Madam Chairman: That is correct. Do you feel more comfortable with 
that, knowing those dates? 


Mr. Bossy: Well, I am just wondering. The other committee members 
here may have some suggestions. We have to indicate if we have some plans for 
holidays so that you can get a majority at a certain time and there is a flow. 
I would like to see it that we continue so that, when we do get into some of 
these cases, we do not have breaks between. If you start it but then there is 
a break, then your mind gets shifted quite often because of the many duties or 
committees that we have. 


I do not know. Personally, as a time slot for our four weeks, I would 
have liked to have seen them run consecutively after the February break, and 
then run our four weeks consecutively. Whether that is possible, that is for 
the report. 


Mr. Bell: Sorry, my apologies. In terms of budgetary items, I forgot 
to suggest something that will effect a cost saving. My retainer should be 
amended, I believe, to indicate that some services may be performed by members 
of my firm at a rate less than the maximum counsel rate. I have a lot of young 
lawyers and clerks who can do some things at a lesser rate. Todd will tell you 
that some of my accounts have indicated that in the past, and Todd has had to 
write back saying, "Well, the $70 an hour you charged for such and so, you 
can't have it." It does not make a lot of sense. If the goal is to get maximum 
benefit out of the maximum budgetary item, if you add that in, you are going 
to get maximum benefit. 
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You know what I will do. I will put as much as possible of the 


preparation work on to people in my office at the relatively lower rates to 
effect the savings to you. It is just a suggestion. 
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Mr. Philip: Are you suggesting some of that 100 hours could be done 
by somebody other than you, or are you suggesting that you may need to give 
some time in addition to the 100 hours to someone else? 


Mr. Bell: Well, I think if you work from the $10,000 amount 
backwards, it may end up to be 135 hours, but they may be spread over four 
people, the total of which is not to exceed 100. So effectively, to this 
committee, you have got 135 hours' worth of somebody's time. It is a bit 
ridiculous to say, "Bell, you are the only one who can phone up or go up to 
Queen's Park and pick up a document or talk to somebody about something for 
five minutes." If I can delegate that to somebody at $65 to $70 an hour, you 
can save $40. 


Madam Chairman: Would it be acceptable if we passed a motion to say 


that the legal fees of $10,000 are a maximum and that they could include your 
services at $100 per hour or any other services adding up to $10,000? 


Mr. Bell: The services of any other member of my firm, as is advised 
in the circumstances. I think that would do it. That way the Board of Internal 
Economy will pass those accounts through. 


Madam Chairman: Is that amendment to the budget acceptable, to 
include any other member of his firm, to a maximum of $10,000? 


Agreed to. 
Madam Chairman: OK, we will add that to the budget. 


Back to the discussion on when we should sit to discuss the subject 
matters put before us. Mr. Bossy has suggested that rather than sit for two 


weeks, from January 18 through to the end of January, we commence sitting on 
February 15 or February 16 and go for four weeks straight. Could I hear from 


other members? 
MGeer OLLOCK: #lLawil 20 va lOne wEthacoas. 
Madam Chairman: You will go along with that, Mr. Pollock? 


Mr. Philip: I would probably have trouble with that because I chair 
another committee, and the other committee has to meet with some people from 
the House of Commons. The problem is that I am my party's spokesperson in the 
standing committee on the Ombudsman. It means, then, that you may end up with 
the official opposition not having their spokesperson. I am sure that Mr. 
Charlton will do an excellent job and I can substitute someone else in. No 
doubt the House leaders will decide anyway when we sit, because they are going 
to deal with a whole bunch of conflicts. There are just too many committees 
sitting at the moment. 


One suggestion might be to allow the subcommittee, which I assume was 
elected last week, to deal with it. Members can talk to their representative 
on the subcommittee, and the subcommittee can in turn talk to the House 
leaders and try to work out something. 


We have usually found that we have fewer conflicts in this committee if 
we sit early in the Christmas break, because other committees tend to want to 
sit in March and February; therefore, there are fewer problems. 
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Madam Chairman: --the same committee that you are on, the select 
committee on constitutional reform or something in February as well. 


Mr. Philip: The standing committee on public accounts. 


Mr. McLean: Could we not put in three weeks straight before the 
Legislature comes back? 


Madam Chairman: The suggestion is that we put four weeks in our 
budget but that in fact we may need only two weeks to discuss the annual 
report, the cases denied and perhaps any special reports that might be before 
us. So in fact our four-week estimate may be in excess, and we are just 
waiting for the question of whether we have special reports, whether it would 
be within our jurisdiction to consider choosing a new Ombudsman, whether that 
would be done before the end of March or after and whether the expanded 


jurisdiction question is delayed until the summer. In fact, we may need only 
two weeks. 


Mr. McLean: If we meet the weeks of January 18, January 24 and the 
first week of February, if we only need two weeks, that would be fine; but if 
we need three consecutive weeks, we have got it there. 


I agree with Mr. Philip. I think there is going to be a real problem 
_ with scheduling in March, a real problem. 


Madam Chairman: The subcommittee can decide, but it is my 
understanding that we should make some suggestion--in writing, anyway--as to 
dates. 


Mr. MacDonald: I would rather see it the last two weeks of January 


and the first week of February. Now, this is for personal reasons. 1 have to 
have a hip replacement and I am booked to have it done in the latter part of 


January. I do not want to bring personal things into this, but that is the 
size of it. 


Madam Chairman: But your presence is important. 


Mr. Charlton: I certainly have no problem with the last two weeks in 
January and the first week in February. 


Madam Chairman: Shall I put forward a motion that we request the 
last two weeks in January and the first week in February, if we require it? 


Mrs. Meslin: I was just wondering about the first week in February. 
EHarlier on, John Bell had said that for the first two weeks in February he is 
not available. If you are talking about recommendation-denied cases, in the 
first week in February you could have a problem if you decide to retain him. 


Madam Chairman: We are requesting the last two weeks in January and 
anticipating that we will not require any further time, but that still allows 
us permission to sit. I think that is what is on the table, because there are 
a number of people who will not be around in the first week in February. The 
anticipation is that we try to get it done in that time. 


Mr. Philip moves, seconded by Mr. Carrothers, that the committee request 
the last two weeks in January and the first week in February in case we need 
Lie 


Motion agreed to. 
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Madam Chairman: With respect to the expanded jurisdiction question, 
I am assuming that our committee will undertake to review that at the request 
of the Ombudsman. Is anybody opposed to considering the paper that has been 
put forward by the Ombudsman on expanded jurisdiction? 


Mr. Philip: I think it is important that we have public hearings on 
that. I think you are in agreement with that, since we talked about it 
earlier. It is such an important matter that I do not see us doing it in this 
break. Probably September would be a good time, when groups are back and can 
get their act together, depending on when the House is coming back; either 
that or early after the House recesses. It is just going to require too much 
time to do right now. 


I think some groups that may have a particular interest should be given 
plenty of warning so that they can prepare their papers, have their meetings 
and be ready to make a presentation. If we suddenly start scheduling open 
hearings for February or March on this matter, a matter that is really quite 
important, I think, we are going to be accused of trying to railroad something 
through without giving the interested groups adequate time to prepare. So I 
just do not see us dealing with it at this time. 


Mr. McLean: I think it is a very big undertaking for this committee 
to revise what is already there. Just vaguely having gone through some of the 
Ombudsman's recommendations and reports, I think it is going to take some 
period of time to do that. 


I agree with Jim and probably some of the other members here that maybe 
we should be looking at some other jurisdictions and how they have expanded, 
if they have expanded and what is the role they play. Interviewing people 
before the committee, I think, is going to take quite some time, but let us do 
it right. I would certainly like to find out what some other jurisdictions are 
doing. 
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Madam Chairman: I have undertaken on behalf of the committee to ask 
Catherine Evans to look into the other jurisdictions and what Ombudsmen are 
doing, so we could at least have in front of us a variety of jurisdictions to 
consider. At that time, we could discuss whether any of them would be worth 
looking at. I hope that is acceptable to the committee. It will give us 
something to review. I think that some time in January we will have a draft of 
this; then we will have some idea of what other jurisdictions we might be 
prepared to look at in considering the expanded jurisdiction question in 
addition to the public hearings. Are public hearings acceptable? Would that be 
the proper route to go? 


We will be going to the Board of Internal Economy on Monday, December 
14. We will see if our budget will pass and we should know within what time 
line we will be meeting over the break. 


Mr. Philip: On a different matter. I am wondering if Catherine can 
prepare, or maybe the subcommittee can look at it, some kind of position 
outlining why, with the help of the Ombudsman, this committee should be the 
one that interviews for the new Ombudsman. If we are not careful, we could be 
left without any kind of input into who the new Ombudsman is. Certainly, this 
is the committee that is best in a position to decide or to have the input 
into who the new Ombudsman is, not another committee. 
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We have not been successful with that other committee in one of our 
other presentations. 


Madam Chairman: Would the committee like that suggestion? I gather 
the Ombudsman's term ends because of retirement in March or June of 1988. 


Mrs. Meslin: Officially, he is finished in February 1989. Most 
likely with vacation and everything you back it up. 


Mr. Philip: If I am not mistaken, the act does allow a one-year 
extension, does it not? 


Mrs. Meslin: I am not sure, but it does not relate to retirement. I 
think it is a one-year extension on a regular 10-year term. His term ends 
because he is stopping at 65. 


Mr. Philip: It seems to me that in the case of Mr. Morand, it was 
not just the 10-year term, it was also the age, if I am not mistaken. There 
was at that time some discussion of a one-year extension. 


Mrs. Meslin: I do not know. 


Mr. Chairman: We can look into that. We will ask Catherine to 
prepare something that would voice our opinion that perhaps we would be the 
right committee to review or to consider the selection of the new Ombudsman 
who would replace Dr. Dan Hill. We will be back in touch as to when our next 
meeting is. Is there anything else? 


Mr. Bossy: What are the hours of sitting? We normally have been 
sitting at 10 o'clock in the mornings. I do not know how the other members 
find it, but one needs nearly an hour in one's office to set the tone for the 
day within the office and to catch up on some of the work. To start sitting at 
nine eliminates any time the member has within his or her own caucus. 


Madam Chairman: This week we have started at nine o'clock to 


accommodate Mr. Bell, who was able to come only at this time. He had an 
appointment at 10. Normally, we are scheduled from 10 until 12 during regular 


Sitting times. 


Mrs. Meslin: I have two quick questions. Is the committee meeting 
next week and will they need me? 


Madam Chairman: No, the committee will not be meeting next week. It 
was decided that everything else requires full days except for estimates, 
which will be discussed on Wednesday, February 10. 


Mrs. Meslin: Can I have some direction about when the subcommittee 
on communications will meet, because the complainants in a couple of cases 
that Mr. Bell has been investigating are now asking about them? 


Mr. Lupusella: Who are the members of the subcommittee? 


Madam Chairman: Myself, Mr. Philip and Mr. McLean make up the 
subcommittee. I thought we would meet just quickly after today. If Mr. Bell's 
fees are approved on Monday, we may be able to meet next Wednesday morning and 
discuss the two cases that he is currently working on. 
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We should definitely try to get together before the Legislature resolves 
on December 17, or whatever the proper terminology is. 


Mr. Lupusella: Is the subcommittee going to operate independently, 
or is the decision-making process going to be brought to the attention of the 
committee? 


Madam Chairman: It will be brought back to the committee. It will 


work independently and then make recommendations to the committee at a later 
time. 


Mr. Lupusella: The approval is coming from the committee, not from 
the subcommittee? 


Clerk of the Committee: The terms of reference of the subcommittee 
that passed last week authorized the subcommittee to make decisions, and only 
in cases where unanimity lacks in the decision-making process would it be 
referred back to the committee. Whether the decision is made unanimously or 
not, the decision of the subcommittee would be reported back to the committee. 


Mr. Bossy: This is just for my information because I do not really 
know. Has the Ombudsman's committee in the past--Ed could probably fill us in 
on that--ever travelled and made a decision outside of the chambers here? What 
I am trying to say is that we know that we talked about the visibility of the 
Ombudsman throughout the province. Has there ever been a case that was heard 
by the Ombudsman's committee other than at Queen's Park? 


Mr. Philip: We had hearings in northern Ontario, through 
northeastern Ontario one year, and then two years later through northwestern 
Ontario. The result of that was a report. Some of the matters that were 
contained in that report were not necessarily what we would deal with as cases 
denied. We dealt with a couple of cases denied in these jurisdictions to 
demonstrate to people how the committee worked, but they were not cases 
directly related to that particular community. In other words, they were to 
show the people in those northern communities how the Ombudsman's committee 
works. 


In addition to that, we reported back on such things as terrible fire 
hazards in certain public housing projects in certain parts of northern 
Ontario and made our concerns known to the various ministries in a special 
report. 


Mr. Bossy: I see. The north seems always to feel that it is in an 
isolated area and not close to the scene. I know the cost of taking the 
committee into Sudbury, or wherever it may be, to sit in an official capacity 
and act on a case denied where there are witnesses to be called and that type 
of thing. Has that ever been done? 


Mr. Philip: The only witnesses we ever call are the public servants 


involved and the Ombudsman. We do not call the original complainant because we 
are not a court of law. We have done a couple of cases denied up there. 


In terms of the cost, one of the things we found was that to bring the 
whole committee into northwestern Ontario was very expensive. One of the 
things 1 proposed, that was under consideration before, was the possibility of 
teaming up through the Attorney General's office and dividing the committee 
into subcommittees that could travel into some of the native communities with 
the judges when they go in. These planes carry four or five people and they 
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are going anyway on court trials and other business. We could then meet 
centrally and pool some of the information we have. 


We could have a researcher or a clerk with us, somebody from the 
Ombudsman's office and maybe one, two or three committee members. If we did 
that, if we look at the map of northwestern Ontario, most of the committee 
could go there. In northeastern Ontario, we would require only one group to 
cover most of northeastern Ontario.We could cover most of the bands that way, 
and it might be something for the subcommittee to consider. I hope I can find 
all of those maps. Catherine no doubt will come up with them. 


Mr. Bossy: I have not seen the latest figures from the Ombudsman. As 
the popularity of the Ombudsman's office has increased and, I gather from 
people in my community, there are more people talking about using the 
Ombudsman's office, it would be interesting to have the figures over the last 
three years to see how the case load has increased from one year to another. 
That will also help to determine the expansion of the Ombudsman's office. 


Mr. Philip: It is very expensive to take the whole committee, if you 
are talking about that. We were so far north that if we had flown south from 
Toronto we would have hit the tip of Venezuela. It is amazing to feel a 
province in that way. Some of us southerners who do not get up that far very 
often had a real learning experience. I think it is useful for members to go 


up there. I just worry about the cost of taking the whole committee and doing 
what we did, because we did not cover an awful lot of territory. I think we 
could cover an awful lot more if we were more creative in our approach. 

Madam Chairman: Any further discussion? 


The committee adjourned at 10:12 a.m. 
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STANDING COMMITTEE ON THE OMBUDSMAN 
ANNUAL REPORT, OMBUDSMAN, 1986-87 
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Morning Sitting 
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CHAIRMAN: Nicholas, Cindy (Scarborough Centre L) 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday, January 20, 1988 
The Committee met at 10:10 a.m. in committee room 2. 


Madam Chairman: Perhaps we can call this to order. We 
have before us today two representatives, the Ombudsman, Dr. 
Hill with his Executive Director, Eleanor Meslin, and we 
have Mr. Irwin Glasberg from the Workers' Compensation 
Board. 


I believe Dr. Hill has some opening remarks. We would 
like to turn it over to you, if we may. 


Dr. Hill: Thank you, Madam Chairperson. Madam 
Chairperson, Committee Members, I would first like to 
express my pleasure in meeting the Members of this new 
Standing Committee on the Ombudsman. 


Our meetings are of vital importance and if I can use 
the past as precedent, deliberations ahead of us will be 
interesting, I hope amicable and, indeed, just. 


I am sure that your Counsel, John Bell, who is more 
experienced in this process than any of us in this room, has 
provided you with a thorough and a helpful briefing. 


In view of the short time we have available to us, I 
will not be able to discuss the more general operation of my 
office with you at this particular time, as is usual at the 
beginning of our meetings. Instead, I have asked that we go 
immediately to a discussion of the cases in which the 
governmental organizations have denied my recommendations. 
This, I believe, is our most important work. 


In the resolution of these complaints, you are my final 
recourse or, if you will, the last arrow in the Ombudsman's 
quiver. This Committee's role is the final resort to these 
complainants and its responsibility to review the actions of 
the governmental agencies involved in a just and impartial 
light cannot be over-stressed. 


I, of course, believe that my investigative results 
support the recommendations I have made or I simply would 
not be taking up the Committee's time. Nevertheless, I 
recognize that the Legislature, in establishing my office, 
provided that the final determination as to whether my 
recommendations should be implemented would be made through 
the political process, a process which has been delegated to 
you. 


In the past, the Committee has reviewed cases I have 
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brought to them without reference to the party allegiance of 
the Committee Members and in this process has, I believe, 
made just and impartial decisions. I hope that our present 
deliberations will continue the long-standing good 
reputation of both the Committee and my office. 


On the topic of Recommendation Denied Cases, I am 
pleased to report that 16 of the 22 cases originally cited 
in my Annual Report, which you were to have to deal with, 
have been equitably resolved and to my satisfaction. 


I attribute this result to commendable cooperation on 
the part of the governmental organizations concerned and to 
our own efforts to establish a mediative and conciliatory 
atmosphere in our working relationships with the agencies 
involved. 


In. my view, justice itself is never, ever negotiable; 
however, achieving the desired disposition without 
sacrificing the issues involved in all 14 of the cases has 
strengthened my belief that mediation and conciliation are 
valid, appropriate and invaluable techniques for complaint 
resolution. 


As each case is presented, I will provide the Committee 
with avery brief statement of my view as to the merits of 
the complaint. Once I have commented, I will be depending 
upon my Executive Director, Eleanor Meslin, and staff of the 
Director, the lawyers on my staff, to provide you with the 
details of our findings and the answers to any questions you 
May raise. 


Again, let me say how pleased I am to meet all of you 
and reiterate my confidence that our deliberations will be 
fruitful. We share the same goal; to be effective agents of 
administrative justice for the people of Ontario. I and my 
staff look forward to working with you to achieve this goal. 


Regarding the WCB cases, Workers' Compensation Board 
cases, as the Committee is aware, the first four cases we 
are discussing with you concern the Workers' Compensation 
Board. Before providing you with comments on the individual 
cases, I would like to make some general comments about the 
process and express some of my concerns about the delays 
that have occurred and the manner in which the Board has 
responded to my reports. 


As you will see, looking at the documents, in these 
cases, there are often long, long delays between the issuing 
of my letter to the Board, stating my tentative conclusions 
and recommendations, and any response from the Board to my 
views. 

In some cases, I have had no official written response; 
in others, the matter was discussed with the Board months 
and even years after my final report. These delays cause me 
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great, great concern; nevertheless, I believe the Committee, 
which was set up at the Board to assist us in resolving 
complaints, has been useful in many ways. The mediation 
process has proven very successful in resolving a number of 
the cases we discuss. I cannot, however, accept that long 
delays are necessary. 


I must also comment on the Board's provision of 
information to me and my staff just prior to these hearings. 
In the case of Mr. U, the Board's Ombudsman Administrator 
requested medical information from the Board's Senior 
Medical Review Consultant on January the llth, 1988, this 
year, and I received this medical information on January 
18th, 1988, this year. 


I do not believe it is appropriate for the Board to 
provide new information at this very late date. The 
Committee has, in the past, made it very clear that it will 
support the integrity of the Ombudsman process and in its 
report on the Argosy investigation, the Committee indicated 
that it would not in future allow a governmental 
Organization to provide information in such an untimely 
fashion. 


I urge the Committee to consider the appropriateness, 
the appropriateness of allowing this new information to 
affect the outcome of the Committee's deliberations on this 
matter. | 


Madam Chairperson, I turn now to our first 
Recommendation Denied Case. 


Mr. Bel]: Dr. Hill, before you do that, it is your 
intention, I take it, to make your comments respecting the 
first case; i.e., Mr. Q, and then the Committee Members and 
myself will have an opportunity of questioning you and 
members of your staff before we get to any of the others-- 


BS al © » eS Teor 


: ocrather than make all of your comments about 
Ase LourT: 


DiveHil ls. iNO,;s ones by “one= 

Mr. Bel]: Okay. 

Dr. Hill: We will go about Mr. Q first and then, I 
gather, as you say, the deliberation, then the next one, 
then the next one. 

Mr. Bell: Just while there is an interruption, the 
matters that you have raised thus far, the comments and 


concerns, I propose that they be dealt with as and when they 
arise in these particular four cases. 
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I have already alerted Mr. Glasberg that some of these 
questions will come and I know he has some answers prepared 
already, so if that is acceptable to you, we can proceed 
that way. 


Dr. Hill: That is fine. Should I then proceed? 


Mr. Bell]: For the record, we are now going to start the 
Committee's consideration of the Recommendation Denied Case 
involving Mr. Q, which is in Tab C, Members, of your 
briefing material. Yes, Dr. Hill? 


Dr. Hill: Mr.Q: The first case for your consideration 
involves Mr. Q's request for entitlement for a noise-induced 
hearing loss and tinnitus. Mr. Q has an asymmetrical 
hearing loss which, according to the best medical evidence, 
is the result of working in a noisy environment. His 
tinnitus, according to the noted specialist who reviews 
approximately 600 Workers' Compensation Board hearing loss 
cases annually, is also most probably related to his work. 


It is also important to note that in four previous 
hearing loss cases investigated by my office on the same 
issue, I concluded that the Board had been unreasonable to 
deny entitlement. In all four cases, the Board accepted 
this conclusion and granted entitlement to the complainants. 


Consequently, I have great difficulty in understanding 
the Board's position that it should not pay in this case. I 
would ask the Committee to support this case and allow Mr. Q 
entitlement for his hearing loss and tinnitus. I believe 
the medical weight is clearly in favour of Mr. Q and that 
there can be no compelling reason for the Board to accept 
four cases and deny this one. 


I would appreciate the Committee's support in this 
matter and, Mr. Counsel and Madam Chairperson, I now turn 
the deliberation, my part of it, over to my staff and my 
counsel. 


Mr. BejJ]: Thank you, Dr. Hill. Who will be speaking 
specifically on this case? 


Dr. Hill: Martha Keil, the Assistant Director, who has 
handled all of the WCB cases. 


Mr. Belj]: Because space is such a premium, so are 
microphones. Could we arrange for her to -- 


Dre Bill: pigwilloget up. 
: Because this is the first Recommendation 


Denied Case that the Committee has considered, not only 
during this session, but for quite some time, I would like 
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to be more deliberate than might otherwise be the case and 
as you will review the matter of the complaint, your 
investigation thereof, the opinions formed, conclusions 
reached and recommendations made, 
particular attention to the documentation at the various 


stages, 


procedural process. 


Having said that, 


I would like you to pay 


relating that documentation to your statutory and 


the first document in this part is a 


legend that has been prepared by your office; is that 


correct? 


the Committee 


Yes. 


What follows is a five-page synopsis. 


Now, 


already knows that this synopsis is intended 
to be an agreed statement of facts settled before the 


Committee's hearing 


Are: you able to 
with this document? 


Ms. Keil: Yes, it is. 
Mr.sBell: All) right...» Well, 
the benefit -- no, let's do it this way: 


between the parties. 


confirm that that, 


if you might, 


in fact, is the case 


first, with 
Can we just take a 


quick trip through the documentation before I ask you to 


come back and review the matter, 


other piece of material? 


uSing the synopsis or any 


At page 6, there is a decision of the Appeal Board of 
the Workers' Compensation Board? 


Yes, 


Sir. 


I am afraid you are going to have to say 
for Hansard or they will get a headache. 


Yes. 


That, 


I understand, 


complainant complains of? 


he brought to 


Mr. Bell: 


Ms. Keil: 


Yes, 


rhe Ue 


is the decision that the 


It represents the substance of the complaint 
your office? 


Yes, 


it does. 


Page 7 is a letter, written to Dr. Hill from 
presumably a representative of the complainant? 


esr. 
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Mr. Bel]: Does that just further explain the 
circumstances of the complaint? 


Ms Keil: Yes. 


Mr. Bell: We, then, have a letter at pages 8 and 9. 

Ms. Keil: Yes. 

Ni Belli® Youvcan contirmathnatethat Is eDreedrl. slots) 
lecter—— 

Ms. Keil: Yes, it is. 

Mr. Bell: --sent to the Board, advising it of the 


complaint he received and his intention to so investigate? 
Ms. Kejl: Yes, it does. 


Mr. Bel]: All right. Page 10, is the Board's initial 
response to the 19(1) letter-- 


Ms. Keil: Yes, it is. 
Mr. Bell: --showing that a file, the Board's file will 


be photocopied in its entirety and sent over to the 
Ombudsman's Office in due course? 


Ms, Keil: Yes. 
: That, you can confirm, is the investigative 
procedure that exists between your office and the Board's 
office? 


Ms, Keil: Yes; it: is. 


Mr. Bell: You get copies of everything they have got 
pertaining to wc? 


Ms. Keil: Exactly. 

Mr. Bel]: Right, right. Obviously, you can confirm 
that was done at some time during your investigation of this 
case? 


Ms. Keil: Yes, it’ was: 


Mr. Bell: All right. The next document is a five-page 
letter, starting at page 11 through 15 inclusive? 


Ms. Kejl: Yes. 


Mr. Bell: You have confirmed that that represents Dr. 
Hill's 19(3) notice to the Board? 
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Ms. Keil: Yes, of his possible 
conclusion/recommendation. 


Mr. Bell: Right. There is another letter, it is from 
Di HiNiwmcOmDr ser loOLle- Onl page 16.) 1t, looks to be a letter, 
inviting a response to the 19(3)? 


Ms Keil: No, lam sorry. )That ts the covering letter 
to the final report. 


Mrs Bells eGoud= point, “allright. Wust<to finish “the 
chronology, before we go back, there is a four-month period, 


almost five months between the 19(3) letter and Dr. Hill's 
report under 22(3) to the Board? 


Ms. Keil: Yes, there is. 


Mr. Bel]: The documentation is devoid of a response 
from the Board to the 19(3)? 


Mee kei se hves, ites? 
Mr. Bell: In fact, no response was received? 


: No response was received either from the 
employer's representative or the Board. 


Mr. Bel]: Do you know the reasons why? 

Ms. Kei]: I do not know the reasons why the employer 
chose not to respond and I would not care to speculate as to 
why the Board did not. 


Mr. Bel]: No. I just asked you if you knew the reasons 
why. Now, page 17 is just a covering letter. 


Ms. Keil: Um-hmm (affirmative). 


Mr. Bell: Pages, starting at page 18 through to page 
oe, eundtws SDE. Hil its 224 39 Peeport—— 


Ms, Keil: Yes, it is. 


Mr. Bel]: --with the recommendations set out therein 
and can be found really on the last page, page 22? 


Ms. Keil: Yes, in the last paragraph. 

Mr. Bell: These are the recommendations, which have 
been, to use the language of the Committee, I guess, denied 
by the Workers' Compensation Board? 


Ms. Keil: Yes, they have. 
Mr. Bell: Now, to complete the chronology, at page 23 
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is a letter from Dr. Hill to the Premier and, again, note 
‘before I ask you a couple of things about that letter, 
October 8th is the 22(3) report, March the 30th is a letter 
to the Premier. 


Do we take it that in the intervai, there was again no 
response received from the Board to Dr. Hill's formal 
report? 

Ms. Keil: There is no written response that was 
received. In fairness to the Board, there were discussions 
between our two committees as to this case, but no 


resolution was agreed upon and no formal response was 
received. 


Mr. Bell: Did you, at some time subsequent to October 
the 8th, learn from the Board by any means what their 
position was? 


Ms. Keil: We had a meeting last week in which their 
Gefinitive reason for not accepting the claim was advanced. 


Mr. Bell: Let me ask it this way: Between October 8th, 
1986, and March the 30th, 1987, had you been informed by any 
means what the Board's position was? 


Ms. Keil: No, I was not. 


Mr.e Bel]: Did your office seek to learn of that 
position during that interval? 


Ms. Kejl: Yes, we did. 

Mr. Bell: By what means? 

Ms. Keil: I called monthly. 

Mr. Bell: With what result? 

Ms. Keil: The result that is before you. 
Mr. Bel]: No response? 

Ms. Kei l:siyes. 


Mr. Bell: Did you receive any explanation during that 
time why no response had been forthcoming? 


Ms. Keil: They were discussing it in light of their 
proposed policy changes. 


Mr. Bell: We will talk about those in a while. You 
mentioned a meeting last week. 


Ms. Keil:. .Yes. 
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Mr. Bel]: Did you learn of the Board's position at that 
meeting? 


Mes Kol loe yes: 
Mr. Bell: Was it given to you in writing? 
Ms. Keil: No. 


Mr. Bell: Does the position continue to be, as you 
understand it, not to implement the recommendation? 


Ms. Keil: Yes, it does. 


: All right. Now, the letter, page 23 that we 
have referred to-- 


Ms. Keil: Yes? 


Mr. Bell: --you can confirm that this is Dr. Hill's 
notice to the Premier pursuant to Section 22(4) and (5) of 


the Ombudsman Act? 
Ms. Keil: Yes, it is. 


Mr. Bell: Page 24 is a letter for information to Dr. 
Elgie, telling him that Dr. Hill has sent the matter to the 
Premier? 


Ms. Keil: Yes. 


Mr. Bel]: Page 25 obviously is a letter from the 
Premier, acknowledging the report-- 


Ms: Keiloes Yes, iti ais. 


: cand making comments with respect to Dr. 
Hill's actions. That is the last document we have in this 
material? 


Ms.o KeDivcse Yes. it) is. 


Mr. Bell: While we are still on chronology... No, I 
think that is it. 


Madam Chairman: Mr. Philip, you had a question? 


: Do you keep records of your monthly phone 
calls in matters like this? 


Ms. Keil: I usually do, but in fact, there were always 
a number of cases that I would discuss with the Ombudsman 
Administrator, but yes, there are some notations in the 
file. 
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Mr. Philip: Will those notations, if we were to look at 
them or if you could share the information in them, indicate 
the exact person that you were speaking to at the Board? 

Was it usually the same person in this particular case? 


Boekel. cor 


: What level would that person be in the 
administration of the Board? 


Ms. Keil: It was the Ombudsman Administrator, who was 
one of the Members of the Committee to Review Appeal Board 
Decisions. 


Mre Philip: Am I correct that the same answer was given 
each month, that it was in the light of new policy 
directions that no action was being taken on this particular 
case? 


Ms. Keil: No. Sometimes the answer was that they were 
planning on discussing it at committee meetings and 
sometimes the answer was that they were hopeful that a 
resolution could be achieved and sometimes the answer was 
that I should be patient. 


Mr. Philip: So basically, you got different answers or 
inconsistent answers during the different phone calls with 
the same person? 


Ms. Keil: I would not say that it was inconsistent. We 
always were aware that they were planning at some date to 
change the policy and, in fairness, that would be the 
overriding. 


Mr. Philip: On each occasion, did you express your 
concern about the time delay and the fact that you would be 
taking the matter to Dr. Hilledirectily? 


MS Kei l=) Yes . Yes, a did: 


: At which point would you have told them 
that you had no recourse but to go directly to Dr. Hill with 
the matter? 


Ms. Keil: I probably would have said that, in my 
Opinion, this delay was unjustified and it was prejudicing 
the worker's interests and Dr. Hill would have no choice but 
to -- this would-have been before March 30th -- would have 
no choice but to report it in his annual report and take it 
up with the Standing Committee, but that I would hope we 
could settle it before then, especially in light of the fact 
that we had settled cases before on the same point. 


: One last question on the chronology. You 
mentioned that in your phone calls with the person at the 
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Board, that you often dealt with a number of cases. 
BS ROL evo 


Mr. Philip: Is this typical of the kind of response 
that you are now receiving from the Board on several cases 
Or is this an exception, then, that -- Dr. Hill, in his 
comments, said that the major problem is the delay of the 
Board. 


He has commented on that in other reports to the 
Committee and, indeed, described it as a "systemic problem". 
I am wondering whether, in your experience, then, this is an 
increaSingly more difficult problem with a greater number of 
cases or whether this case is an exception? 


Ms. Keil: I think this case, in the Board's mind, is 
problematic and has become unduly protracted because of the 
Board's concern with policy. 


I would think, because of the volume -- and I am trying 
to put this as fairly as possible -- because of the volume 
of cases that we have had before the Board in the last 
fiscal year and because of the nature of the mediation 
process, they have gone on, in general, longer than anyone 
would wish; however, when the result is favourable, you tend 
to say: Well, the wait is justified because the case was 
solved fairly. 


However, when the delay goes on and the resolution does 
not appear, you say: This is not justified because we have 
gone through the process and it has not worked and it is a 
year later and we still believe that the worker is 
disadvantaged. 


Mr. Philip: I guess my concern is that on I do not know 
how many -- maybe Dr. Hill could tell me -- times, I have 
written to Dr. Hill in the last few months, saying not that 
I disagreed with the Board decision, but that I cannot get a 
decision out of the Board. 


It is becoming increasingly frustrating, both to me, to 
community legal service offices around this province, and I 
just handed Dr. Hill another one this morning, where the CID 
office in Rexdale -- another one, yes, another one -- cannot 
get a decision out of the Board. 


I guess I am asking you or maybe it would be more 
appropriate to ask Dr. Hill. It seems to be getting worse, 
not better. 

Dr. Hill: I would say -- can you hear me? 


Madam Chairman: Dr. Hill, can you come to the 


microphone? 
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Dr. Hill: Some months back, we set up a committee 
process to mediate work on these cases and I feel that that 
committee process was quite satisfactory and, indeed, in 
Many ways is still quite satisfactory, but my overall 
view -- I have not got the statistics in front of me -- my 
overall view, Mr. Philip, is that the complaints about 
timeliness in getting a response, the complaints are 
increaSing at an increasing rate. 


That is my overall view. If you asked me to table it 
with statistics, I cannot say that. My feeling is, from the 
letters I am getting and the letters I am getting from 
politicians and others, that it is increasing at an- 
increasing rate. 


We are trying to bring that to the Board's attention and 
get back to the very successful mediation and conciliation 
process that I set up earlier for a quicker resolution of 
these matters. That is the best way I can answer that. 


Madam Chairman: Yes, Ms. Keil? 


Ms. Keil: I was just going to add a rider to that. As 
you know, the only jurisdictional complaints that we get 
regard Appeal Board decisions. Those have been decreasing 
because, of course, there is no more Appeal Board. 


Administrative complaints of delay at the lower levels 
of adjudication have been increasing. Does that answer more 
fully your general question? 


: That was the question. I think both you 
and Dr. Hitt answered it. [hank vou. 


Madam Chairman: Mr. Bell, would you resume? 


Mr. Bel]: Ms. Keil, with the benefit of any of this 
material in this part, particularly, though, the synopsis 
and Dr. Hill's 22(3) report, will you review the facts 
disclosed by your investigation, the opinions and 
conclusions the Ombudsman reached, his reasons therefor and 
finally, of course, his recommendation made to the Board, 
which he considers to be appropriate in the circumstances? 


Ms. KejjJ: Thank you. Betore I do that, I was 
wondering, with the Committee's permission, if it would 
prefer that I go through some of the background information 
on hearing loss. 


I am not aware of how familiar you are and I have some 
information on that and, also, the context within which the 
hearing loss complaints were -- and I am using that in a 
broad sense -- hearing loss complaints were investigated at 
OUL GCf£LIce and out Of which the CriticismmeoL Liecaparti cular 
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policy arose because that is not in this specific report, 
but I thought you might find it useful. 


Mr. Bel]: Well, you certainly are going to have to tell 
the Committee about the policy itself, since it is the 
subject matter of your recommendation and if you believe 
that our review, in general terms, of your office's 
investigation of those matters would be helpful, by all 
means. 


Ms. Keil: If the Committee finds that I am being too 
basic, please feel free to interrupt me. 


About six years ago, we started to get, in our terms, a 
large number of hearing loss complaints and the then 
Assistant Director, Niki Catton, assigned it to the then 
investigator, myself, for a research project, so it was much 
broader than is usual in our cases. 


We consulted with various universities and hospitals 
and, in fact, spoke at length with the specialist that the 
Board uses, itself, on almost all of the hearing loss cases 
in order to get what we felt was the relevant material 
because a number of the cases involved complaints basically 
about the application of policy. It is not the habit of 
this office to blithely criticize any government's policy 
without doing the necessary investigation to determine if 
that is reasonable. 


Noise-induced hearing loss is quite often different from 
other forms of hearing loss in that it happens over usually 
a very long period of time when there is prolonged exposure 
to very loud noise and, according to the textbooks, what 
seems to happen is that the noise beats up on the high 
frequency levels first, so that certain sounds, not your 
overall hearing, but certain sounds do not come through as 
clearly. 


In other words, vowels, for instance, are heard at low 
frequency levels and low frequency levels are not initially 
affected, but consonants such S, Sh, V, T, and Z are at the 
higher frequencies and they are affected early on, so, in 
fact, your hearing is skewed. That is, generally speaking, 
what happens with noise-induced hearing loss, so that when 
you see on the audiogram, for instance, that somebody has a 
35 dB hearing loss, it is quite true that a 35 dB hearing 
loss is, according to the best literature, a minor handicap, 
but that does not mean that the person is suffering from 35 
GB loss across the board. 


What that usually means is that at the upper frequency 
levels that I have told you about, there will be a 60 or 70 
GB hearing loss and at the lower frequency levels, there 
would be normal hearing, so that, in fact, the chart will 
look like a valley and that is, in effect, how the hearing 
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is affected. 


Now, if the exposure goes on and if the hearing gets 
worse, it tends to level out and the frequencies that were 
not first affected will become more affected. 


It is also the case with noise-induced hearing loss 
because it attacks -- I should not say "attacks" -— because 
it beats up on the membrane in the inner ear, it is 
irreversible. Certain kinds of hearing loss can be 
corrected through surgery. Noise-induced hearing loss is 
not one of those kinds, so we are, in fact, talking about a 
very permanent condition. 


The other condition mentioned in the report is tinnitus 
and that is basically just a buzzing and ringing in the ear. 
It can disturb the equilibrium. It can be moderately to 
extremely vexatious, like having a bad stereo inside most of 
the time.) @ihatyis sorceolk thes er lect sOreit ancgin 
conjunction with the hearing loss, it can, as you can 
imagine, be very troublesome. 


When we studied the hearing loss complaints, it was not 
clear to us why the Board compensated traumatic hearing 
loss; that is, a sudden noise that immediately destroys part 
of the hearing differently than prolonged exposure because, 
as mentioned in the report, if you have a hearing loss of 
30+ decibels in one ear and no hearing loss in the other and 
it is the result of trauma, you will receive a pension. 


Conversely, you could have an accepted noise-induced 
hearing loss of 40 dB in one ear and 30 dB in the other that 
was related to noise exposure and not be eligible for 
entitlement. 


The reasoning behind that was not clear to us and we had 
many meetings with the Board on that and it was finally 
agreed, back in 1983, that we were not medical experts at 
our office and we would refer the matter to the 
otolaryngologist at Mount Sinai Hospital that the Board uses 
and I would, just for the record, quote what he wrote back 
to us in 1983: 


"There are many differences between pensions for trauma 
and chronic hearing loss and the logic for these 
differences has always escaped me." 

A specific question, which you put to me: 

"Does a person with normal hearing in one ear and a 30 
dB loss in the other ear have a greater, equal or lesser 
handicap than a person with a hearing loss of 35 4B in 
one ear and 25 dB in the other?" 


He has responded: 
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"In general terms, the person with the 35/25 dB hearing 
loss is the more handicapped." 


We accepted that position and the Ombudsman issued a 
number of final reports on that subject; four of them, in 
fact, and in November of 1985, Dr. Elgie wrote to us on two 
of them and said: 


"Entitlement has been granted for a permanent disability 
award for noise-induced hearing loss on the basis that 
the minimum criteria for permanent disability has been 
satisfied." 


In February of '86, the next two cases were accepted. 
They were signed by the Committee to Review Appeal Board 
Decisions and the same reasons were given for acceptance. 


Mr. Q's case came to us, as you can tell from the 
chronology, some time afterwards and, in fact, we proceeded 
initially on the assumption that it would follow the same 
course and so now, if I have not bored or lost everybody, I 
will probably go to the actual chronology of Mr. Q's case, 
unless there are any questions on hearing loss. 


Mr, Bell: Just before you begin, you are in some 
difficulty bringing the other four cases in because you do 
not refer to that or those cases anywhere in your reports. 


Ms. Keil: Yes, sir. 


Mr. Bel]: I know you have a position with respect to 
new evidence before the Committee. Having said that, I 
think some of those hearing loss cases were originally 
reported as Recommendation Denied Cases in previous 
Ombudsman reports and then subsequently reported as settled? 


Ms. Keil: Yes. 


: So the Committee has got to be mindful of 
those for that reason. 


Before you go through the facts of the particular case, 
so the Committee knows precisely and specifically what you 
are saying about this man and this policy, is it your 
position that the facts, if you will, or the precise nature 
of the hearing loss in this case is substantially identical 
to those in the other four wherein entitlement was granted? 


Ms. Keil: Yes, sir. It is true that we do not make 
specific mention to the other four cases; however, in the 
Ombudsman's section 19(3) letter, on page 15, he does say: 


"While this investigation has not been terminated and my 
views remain --" 
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Mie Bell: “Hold iit jenow: 

Ms. Keil: I am sorry. 

Mr. Bel]: Just let us catch up with you. 

Ms. Keil: I am sorry, sir. 

Mr. Bel]: Tell us where you are. 

Ms. Keil: It is the third last paragraph on page 15. 
Mia Bell: Allerirgnt. 

Ms. Keil: "...it should be noted that my opinion on the 
Board policy regarding traumatic and noise-induced 
hearing loss is firm. I have issued several reports on 
this very point and, thus, that particular part of my 


summation cannot accurately be phrased as 
‘tentative’. 2." 


Mr. Bell: That goes to his conclusions or tentative 
conclusions, I guess, with respect to the policy? 


Ms. Keil: Yes, it does. 
Mr. Bell: As opposed to the facts? 
Ms. Keil: Yes. 


Mr. Bell: Okay. Now, can you take the Committee 
through the particular facts? 


Ms. Kejl: Certainly. 
Mr. Elliot: Might I ask one question for clarification? 
Madam Chairman: Mr. Elliot? 


Mre Elliot: Could you expand on what you exactly mean 
bY =traumacic. 7 


Ms. Keil: Okay. "Traumatic" is understood to be a 
sudden hearing loss, thus trauma. An explosion at work 
Might cause such a hearing loss. What happens is that it is 
really just an intensification of the prolonged gradual 


exposure. It is something like some people feel after they 
have been to avery loud rock concert. 


MrewEliiot se Thar wsetine,ethankmyour 
Madam Chairman: Please continue. 


Ms. Keil: Did you want me to go through it, then, sort 
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of piece by piece? 


Mre Bel]: No. I would like you to tell us what the 
facts are-- 


Ms. Keil: Okay. 


Mr. Bel]: --as revealed by your investigation, what 
conclusions you have reached, et cetera, and why; the 
recommendation that was made and the analyses leading to 
that recommendation. 


Ms. Kei]: Okay. The Appeal Board decision that 
Originally came out in 1981, concluded that Mr. Q's exposure 
to hazardous noise had not been established and that the 
Gegree of hearing loss was not sufficient in any case to 
consider the allowance of a claim; therefore, it was denied. 


As noted in the reports, we originally investigated this 
case and with the medical evidence then on file, could not 
conclude that the greater hearing loss in the one ear, that 
hearing loss of 40 dB, could not conclude on the medical 
evidence that it was related to work and, thus, the 
Ombudsman did not initially support the complaint. 


In the interim, a new report was submitted from another 
otolaryngologist and the Board was asked to reconsider. The 
new report said that the discrepancy in the hearing loss was 
readily accounted for by the fact that Mr. Q had spent a lot 
of time working on the saws, where the decibel level is very 
high and the one ear being closer to it than the other would 
account for the discrepancy. 


The Appeal Board received that information and in its 
decision of October 28, 1985, concluded that the submissions 
would not cause it to vary, amend or revoke its earlier 
decision or grant to a new hearing. 


Mr. Bel]: Can we go back to the basics? 
Ms. Keil: Yes, sir. 

: I think we are going to have to lay some 
basic facts before the Committee, so that they have an 
appreciation of what significance, if any, that that report 
has or does not have. 

Ms. Keil: Okay. 

Mr. Bell: First of all, as your synopsis indicates, the 
gentleman worked as a bricklayer between the years '74 
through '80? 


Ms. Keil: Yes. 
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Mr, Bell: fs that correct? 
MstekKerl:.uves, iteic. 


: In respect of that work, there was a number 
of machines, et cetera, that emanated a noise, which in 
accordance with certain union findings, exceeded certain 
Minimal safety levels; is that correct? 


Ms. Keil: Yes. 


Mr. Bell: What was that machinery and what was his 
proximity to it? 


Ms. Keil: Mr. Q worked as a bricklayer in the battery 
shed. I am sorry, I should go back and give some 
background. 


The minimum regulations under law state that eight-hour 
exposure to 90 GB is continuous exposure. 90 dB is the 
cutoff and then it decreases. You can have four hours' 
exposure to 100 dB and so forth and so on, down to a point 
where or up to a point, rather, where you can have no 
exposure. 


There are two points here: Mr. Q worked 10-hour shifts, 
so he was working over the eight hours. He was exposed to 
noise from a blast furnace of 100 dB, worked around steam 
valves with noise levels in the area of 130 dB and was 
exposed to noise of masonry saws and diamond blades, where 
the noise level had been measured at 110 dB and it was also 
stated that he had been exposed to noise levels of 95 dB 
around plastic air guns, popping things in -- 


Mr. McLean: Just a point of order, Madam Chairman. 
Madam Chairman: Yes, Mr. McLean? 


Mr. McLean: The information she is giving you is on 
page 2 and 3. It is all in there. 


Ms. Keijl: Oh, yes. In the workplace, he would have 
been immediately exposed to those noise levels. 


Mr. Bell: You used the words, "would have." Does your 
investigation reveal that he was immediately exposed? 


Ms. Keil: Our best evidence indicates that he was, by 
which I mean that the evidence supplied by the union 
representative was not contradicted by anybody else, 
although at one point in the investigation, and I should say 
this is the Board's investigation, one of the employers 
argued that he could provide information to show that Mr. Q 
was not exposed to these noise levels. He never did so. 
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Mr. Bell: What did Mr. Q say to you as far as your 
investigation? 


Ms. Keil: He said it was really noisy. 
Mr. Bell: And he was close to it? 
Ms. Keil: And he was always in the midst of it. 


: All right. Your documents indicate that in 
1979, he first saw a hearing specialist? 


Ms. Kell: Yes. 
Mr. Bell: In respect of problems he was experiencing at 


MeeeK els ey eon 
Mr. Bell: Tell us about that. 
Ms. Keil: Okay. He saw an otolaryngologist, which is 


the ear, nose, eye and throat folks, who felt that the 
worker's hearing loss was consistent with noise exposure, 


but he also -- which means that it follows that dip that I 
told you about earlier, so it has the configuration of 
hearing loss, of noise-induced hearing loss -- but that this 


did not account for the definite difference in the two ears. 


In this respect, it should be noted that asymmetrical 
hearing loss from noise exposure is not common, which is why 
when you see it, you tend to comment on it. 


It should also be noted because this was probably one of 
the problems in communication of the history, is that Mr. 
Q's English is very limited and the majority of specialists 
whom he saw spoke English, so there is no evidence that a 
complete work history was obtained and I mention that in 
light of the evidence that was later presented by the 
specialist, who explained about the saws. 


Mr. Bel]: Well, there is no evidence that it was not 
obtained either, is there? 


Ms. Keil: No. 

Mr. Bell: Now, the examination in 1979, what 
conclusions did the specialist come to in respect of the 
hearing loss? 

Ms. Keijl: What one would assume from his report is that 
the hearing loss was consistent with noise exposure, but he 
could not account for the difference in the two ears. 


Mr. Bell: Specifically, there was a 40 dB loss in the 
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left ear? 


Ms. Keil: Yes. 


Mr.JBelbls” A, 20°dRMioss Invthesricght sear? 
Ms. Kell: Yes. 
Mr. Bell: What does he attribute the loss to? 


Ms. Keil: He attributes it to noise with a caveat about 
the difference. 


Mr. Bel]: Okay, all right. 


: Mr. Q then saw an audiologist in January and 
June of 1980, with similar findings reported. 


Mr. Bell: Meaning the 40 dB -- 


: 40 dB loss in the left and =the "20 in ithe 
Mr. Bel]: What does the audiologist attribute the loss 


Ms.Kejl: If I can just refer specifically to his 
reports. He does not comment on the reasons. He merely -- 


Mr. Bell]: The similar findings you refer to in 
Paragraph 3 of the synopsis refer only to the decibel level? 


Ms. Keil: That is right. 

Mr. BeJ]: All right. Then you note that a claim was 
filed with the Board in the fall of 1980. We have already 
talked about the decibel readings that were reported or 
supplied by the union. 

Ms. Keil: Um-hmm (affirmative). 

Mr. Bel]: Paragraph No. 5, I take it, it means that the 


employer has never come forward with any decibel readings to 
contradict those decibel reading? 


Ms.eKej): gives, itadoesmalhat@rseriqnt. 


Mr. Bell: Now, obviously, because we are here, the 
Ombudsman examined the hearing loss -- no. 


I think now you had better go back to that subsequent 
Opinion given by the specialist who is used frequently by 
the Board. 


Ms. Keil: Okay. When Mr. Q came to us the second time 
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with the new Appeal Board decision and the rather extensive 
report from the otolaryngologist, who commented that the 
discrepancy in hearing loss could readily be accounted for 
by the kind of work he did and how that would happen, in the 
course of the investigation, we were then confronted with a 
divergence of medical opinion. 


Some of the otolaryngologists did not think that the 
discrepancy could be accounted for by noise exposure. The 
last specialist did for the reasons given. 


It seemed appropriate at that point to send all of the 
material to the otolaryngologist at Mount Sinai, who the 
Board uses -- SOrry. 


Mr. Bel]: Let me stop you. Up to November 1985, when 
the Ombudsman was asked to investigate the 1985 Appeal Board 
Gecision on the reconsideration or a refusal to reconsider, 
am I correct that the Ombudsman had concluded in respect of 
the two issues that are relevant to this action that (a) 
there was not a causal connection established between the 
hearing loss and the noise conditions at work? 


s QNO7SnO LS liam SOTKY {eS Inhiserirst report, 
the Ombudsman merely accepted the majority of medical 
evidence that only the lesser amount of hearing loss could 
be attributed to the noise and, therefore, the lesser 
amount, being 20 dB, was clearly below any of the criteria 
for entitlement. 


Mr. Bell: So he accepted 20/20? 


Ms, Keil: Yes. And then there was the new report-- 
Mie pel lee And? 


Ms. Keil: --which the Board declined to vary its 
decision on and then it came back. 


Mr. Bel]: Are we correct, though, that in the 
Ombudsman's first report, which we do not have here -- I 
presume you mean the reporting letter to the complainant -- 
that there were not any conclusions or criticisms made of 
the policy at that time? 


Ms. Keil: No, because the asymmetrical loss would not 
have been a consideration in that the doctors were arguing 
that the extra loss would not have been noise-induced or 
that they could not account for it so that, in effect, the 
noise-induced loss became bilateral and there was this 
unknown component; okay? 


Mr. Bell: Well, tell us about this 1986 opinion, which 
you described in Paragraph 13 of the synopsis. 
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Ms. Keil: We sent, as stated, all of the medical 
reports, levels of exposure and employment history to this 
doctor and asked him for his comments and, in fact, he wrote 
back and requested more information before he gave us a 
final opinion. 


In his opinion of Aprii 30,1986 he, in fact;-conciudea 
that he would accept that the total hearing loss in both 
ears was due to noise exposure and that the tinnitus was a 
factor aggravated by the noise. I can read directly from 
his report: 


"I have, in fact, evaluated the question of asymmetry of 
hearing loss in noise-exposed workers. There certainly 
are some occupations where noise exposure does produce 
an asymmetrical loss. They include people who shoot 
regularly, where the ear closest to the muzzle of the 
gun frequently shows a greater hearing loss than the ear 
which is protected. They also include some hard rock 
minors." 


He says: 


"Unfortunately, not all asymmetric losses in the 
noise-exposed population are due to noise exposure, 
however --" 


He goes on to accept that, in this case, he would accept 
that ail of the hearing loss: 


"On the balance of the information that you have 
produced for me, I personally would accept that the 
total hearing loss in both ears is due to noise exposure 
and the tinnitus is an aggravated factor by the noise." 


That was his conclusion. 


Mr. Bell: What you have just read is not in your 
report, is it? 


Ms. Keil: No, no. I have quoted directly from the 
letter. 


Mr. Bel]: Does that fairly describe, then, the 
Ombudsman's investigation and the facts revealed thereby? 


Ms. Keil: Yes, it does. 


Mr. Bel]: Will you explain, then, to the Committee what 
the Ombudsman's conclusion is in this case and the reasons 
therefor? 


Ms. Keil: Okay. The Appeal Board found two, three 


things, actually. The Appeal Board found that there was not 
sufficient evidence to conclude that there was sufficient 
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noise exposure at work to have caused the hearing loss. 


Further, it found that there was not sufficient hearing 
loss and, thirdly, because tinnitus is a boot strap issue, 
if you will, because of the first two, therefore, tinnitus 
was not accepted. 


The Ombudsman, first in his 19(3) and then in his 22(3), 
concluded that the best evidence indicated that there was 
sufficient noise exposure in the workplace to have caused 
the hearing loss; secondly, that on the best medical 
evidence, we would accept that all of his hearing loss was 
noise-related and, as a corollary to that, that he should be 
granted -- that it was unreasonable, rather, to refuse 
entitlement; and, thirdly, that as all of the medical 
evidence which addresses the issue says that the tinnitus 
has been aggravated by the work environment, that it was 
unreasonable to deny entitlement for the tinnitus. 


Now, the one of these that is the most contentious is 
that it was unreasonable to deny entitlement, to deny 
allowance of the claim because that is where you get to 


policy. 


The Board policy states that a bilateral hearing loss 
that is noise-induced has to be 25 dB for a basic allowance; 
that means health care, hearing aids, that sort of thing and 
35 dB bilaterally for a pension. 


Mrs Bell: ~Just a little explanation. 
Mo eekelloe Yese 
Mr. Bel]: How do you compute a 25 dB bilateral hearing 


loss? Does it mean there has to be no less than 25 GB loss 
in both ears? 


Ms. Keil: Yes, it does. 


Mr. Bell: The calculation is not a cumulative thing, 
like adding 20 and 40 together or averaging it to get 30? 


: No. When you do the audiogram, you test both 
ears and you do the calculations for each ear separately, so 
that the loss in each ear is calculated and then you have a 
25/25 dB loss. 


Mr. Bell: Okay. And. ee 
Madam Chairman: Mr. Lupusella? 
Mrem Lupusellasgevesion al have a question of 


Clarification. When you mention entitlement about Mr. Q's 
case, do you make particular reference to benefits or to 
pension? 
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Ms. Keil: Both. 
Mr. Lupusella: Both? 


Ms. Keil: The entitlement starts at 25 dB bilaterally. 
That does not entitle you to a pension. It entitles you to 
a hearing aid or any other sort of health care that you 
might need, doctors, whatever. At 35 dB bilaterally, the 
pension kicks in. 


Mr. Lupusella: What about weekly benefits, which are 
part, also, of the entitlement process of benefits? Are you 
claiming something in relation to that? 


Ms. Keil: The general practice for a 35 dB hearing loss 
would only give you a one per cent pension, so you would 
just get it commuted in a lump sum. It would not be weekly. 


Mr. Lupusella: So in this particular case, we are not 
mentioning weekly benefits, which the worker -- 


Ms. Keil: No. You would be talking about a lump sum 
payment. 


: So we are talking about pension and the 
entitlement to hearing aids and so on? 


Ms. Keil:s Yes. 


Mr. Lupusella: Okay, thank you. 


Mr. Bell: For further clarification, this gentleman is 
not receiving any benefit of any description in respect of 
the hearing loss now? 


Ms. Keil: Or for the tinnitus. 


Mr.2Beli: Let us just stick with the hearing loss icr 
the moment. 


Ms. Keil: All right. No, he is not. 

: The current Board policy that you eeeerved to 
in Paragraph 2 of page 4 under the analysis indicates that 
if you have got a +30 dB loss in one ear and no loss in the 
other ear, you will get one per cent pension? 

Ms. Keil: Yes. 
Mr. Bell: Do you get a one per cent pension if you have 


got a +30 loss in one ear, but less than 25 per cent in the 
other ear? 


Ms. Keil: If you are talking about traumatic hearing 
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loss, the Board will give you a one per cent pension for a 
30+ decibel loss in one ear and absolutely no loss in the 
other. 


Mr. Bel]: Let us look at the facts of this case. If it 
is determined that this gentleman suffered, as defined, a 
traumatic hearing loss, he would then become eligible at 
least for this one per cent? 


Ms. Keil: If Mr. Q had a traumatic hearing loss, he 
would be eligible for a two per cent pension because it 
grades up. 


MreeBellsaeAligright; okey . 


Ms. Keil: That was, in fact, the substance of our 
argument, that the same hearing loss is present irrespective 
of whether it is traumatic or long-term. The same 
disability is present, whether it is traumatic or long-term 
and, in fact, there is an additional loss present because he 
does not have normal hearing in the other ear. It is not a 
greatiloss,;wbuteitois*there. 


Mr. Bell: Well, why is it unreasonable for the Board to 
have denied this gentleman's claim for benefits? 


Ms. Keil: Why is it unreasonable? 

Mr bei eyes. 

Mr. Keil: Because if he were suffering from traumatic 
loss, he would have gotten the pension and the Ombudsman 
concluded that that was inequitable to grant entitlement for 
the same disability in one case and not in the other, just 
based on how quickly you got the hearing loss. 

Mr. Bel]: Can I just do one more for clarification? 
Now, what you are saying is that under the heading of 


"traumatic loss", this gentleman's current hearing loss 
factor would grant entitlement? 


Ms. Keil: Absolutely. 

Mre Bell: However, he is under another heading? 
Ms. Keil: That is right. 

Mr. Bel]: Noise-induced over a period of time? 
Ms, Keil: Um-hmm (affirmative). 


Mr. Bell: And those same loss ratings do not entitle 


Mee Keil:se That iswright. 
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Mr. Bel]: It is the differentiation that you find or 
the Ombudsman has found to be unreasonable in the 
circumstances? 

Ms. Keil: Yes. 

Madam Chairman: Mr. McLean? 

Mr. McLean: What is the age of Mr. Q? 

Ms) Keil iMr. Ors: invhis 8507s. 


: What amount of loss entitlement would he be 
allowed under the recommendation? 


Ms. Keil: What would be the total that he would get? 

Mri McLean: sYyes? 

Ms. Keil: He would get best calculations from the 
current rating schedule. He would get two per cent for the 
loss in the left ear. He would get a two per cent award to 
tinnitus. It would probably be $8,000, if it were commuted. 

Mr. McLean: Back until when? 

Ms. Keil: Back until he filed his clain. 

Mr. McLean: That would be? 

Msee Keil 780" 

Mr. McLean: 1980? 

Ms’. Keil: 20Or 779, sorry: 

Mr. McLean: He would get a lump sum? 

Ms. Keil: And that would be it. 

Mr. McLean: And that would be it? 

Ms. Keil: Yes. 


Mr. McLean: Would he be allowed anything yearly for 
hearing aids or that type of -- doctors" check-ups and that? 


Ms. Keil: He would be allowed, if a hearing aid were 
deemed appropriate, he would be granted that and the 
medical, as well, yes. 


Mr. McLean: Well, if the Board's policy and the Board's 


Criteria, this does not fall under their criteria, how would 
they justify paying it, if they have no criteria for it to 
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Paiidi into? 


Ms. Keil: That is a very good question and my answer to 
that would be based on what was done in the previous cases 
and what, in fact, the rating schedule says, is the rating 
schedule has two categories; one is partial hearing loss, 
where both ears are affected and it, then, has another 
category where is says: "Partial hearing loss, one ear 
only." 


The rating schedule, which is the policy referred to in 
the Legislation, that. I think it. is =-- and it goes, to your 
question -- section 45(3): 

"The Board may compile a rating schedule of percentages 

of impairment of earning capacity for specified injuries 

Or mutilations that may be used as a guide in 

determining the compensation payable in permanent 

disability cases." 


This rating schedule says, "...partial hearing loss one 
ear only." It does not say for trauma. 


It is the Board's practice to read that as applying to 
trauma, but it is not in the policy that they must; in other 
words, they could and in the past four cases, did grant 
entitlement on that basis. 


Mr.e McLean: In other words, if this Committee deems 
they have to recommend or to accept the Ombudsman's 
conclusion or recommendation, the Board could sit on it for 
another five years and still not do anything because they 
could say: It does not fit into our criteria, so therefore 
we do not accept the report or the recommendation from the 
Committee. 


Quite obviously, he has already gone through the 
procedures. He wrote to the Premier, he has done everything 
and the Board is still saying: We are not doing it. 


What is the next step? They could still sit on it. 


Ms. Keil: If you are asking me if the policy allows 
them to pay, it is the Ombudsman's opinion, based on the 
letters we have received from Dr. Elgie stating that they 
can do that, that the policy does not preclude them paying 
Mr. Q. 


Mr. McLean: Thank you. 


Mre Bell]: I think, in fairness to the Board, that 
certainly during the tenure of the current Chairman and the 
previous Chairman, that where this Committee has made a 
recommendation that the Board implement an Ombudsman's 
recommendation, they are pretty darn good and reasonably 
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quick in doing it and unless the Board representatives 
advise us today that there has been a change in thinking 
along those lines, that the Committee is entitled to presume 
that it is going to be done in the same way. 


May we talk about these four cases for a minute? 
USeekee- econ 


Mr. Bell: Are you saying that in any or all of those 
cases, the Board ultimately accepted your recommendation to 
provide the individual with benefits where they had a 
bilateral hearing loss of less than 25 dB and there was no 
finding of traumatic hearing loss? 


Ms. Keil: In all four cases, they accepted entitlement 
for asymmetrical hearing loss, where one of the ears was -- 
you do not get a pension unless it is a noise-induced 
hearing loss, unless it is 35 dB bilaterally. 


In all four cases, one of the ears was below 35 dB and 
one ear was at 35 or above. 


Mr. Bel]: Well, how is that the same as this case? We 
are dealing with bilateral hearing loss here that heretofore 
was not traumatic? 


: 


Right. Maybe it would be helpful if I just 
went through. In the other four cases, we were talking 
abOuc a 32750 and a 35/25. 

In none of the cases did the worker actually have as 
great a hearing loss as 40 dB, but there was an asymmetrical 
loss, which under the policy or under bilateral and even 
entitlement, even loss would not have entitled the worker to 
a pension. 


Mr. Bel]: But in all of those cases, there was a 
hearing loss of at’ least 25 dB? 


Ms. Keil: In both ears. 

Mr. Bel]: In both ears? 

Ms. Keil: Yes. 

Mr. Bell: So it fit within the policy? 

Mowe kel.: (Nodding negatively.) 

Neel NOs 

Ms. Keil: No. 

Mr. Bel]: Well, I do not understand why it did not, 
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reading how you have summarized the current policy of 25 dB 
Minimum for a bilateral loss. 


Ms. Keil: I am sorry. I see why I am not clear. They 
accepted entitlement for a pension and in those four cases, 
none of the workers had a 35 dB bilateral hearing loss, 
which is their cutoff for a pension. 


Mr. Bell: All right, okay. 


Ms. Keil: In their letter, they said, -- I am sorry. 
If I can extrapolate from that, when they accepted, what 
they were saying was that the noise loss in the one ear, 
which was over 35 dB, was sufficient to fit within the 
policy of partial hearing loss, one ear only for entitlement 
because otherwise, irrespective of having achieved 25 dB, 
you would not be eligible for a pension. 


Mr. Bell: I thought you were telling us about those 
other four, that the Board ultimately decided to compensate 
those people, notwithstanding that there was a policy that 
did not fit and that does not appear to be the case because 
what the Board did was move from Policy A and fit it into 
Polley B? 


Ms. Kej]: Well, I feel that the Board did not say that 
it did that, but what the Board said was that on the basis 
that the minimum criteria for permanent disability has been 
satisfied and the only way that you can meet the minimum 
Criteria for a permanent disability, where one ear is below 
30 dB, is go to the partial hearing loss and only count the 
worst ear. 


That is the only way that you can fit it and so I 
assumed that that is what the Board had done and the 
calculations that they sent to our office substantiated 
that. 


: You say that represents an unusual treatment 
by the Board of its policies in respect of hearing loss? 


Ms. Keil: Yes. I think that it was a treatment in 
order to -- 


Mr. Bel]: Satisfy the result? 

Mewehel lea cs. 

Mr. Bell: You say that based on that principle, the 
Board's ability and willingness in the past to flexibly 


apply and interpret its policies in this way, that this is a 
Similar case for such a treatment? 


Ms. Keil: Yes. Ultimately, we believe and the 
Ombudsman has commented that the policy distinction is 
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unfair and should be fixed. 


Mr. Bell: But that is not part of your recommendation? 
Ms. Keil: No. 
Mr. Bell: We understand that the cap or the dollar 


value of the recommendation is approximately $8,000? 
ist hells SYcs. 


Mr. Bell: I want the Board to have really the first 
Opportunity of speaking to the next matter, but I just want 
to ask you a few questions. 


I understand your meeting last week, you were informed 
of and given particulars on a new policy the Board is 
considering, which would apply to this particular case? 


Ms. Keil: We were not given particulars because they 
have not formulated the new policy. 


Mr. Bell: Then you are not able to tell me whether any 
policy that is being considered would entitle this 
individual to benefits? 


Ms. Keil: It-might, but it might not. 
Mr beli-e You Go not know, 
Ms. Keil: Yes. I am sorry, I do not know. 


Is there anything else you want to add to 
assist the cammileeee in understanding the matters in the 
report and the material before Members of the Committee ask 
you any questions they may have? 


Ms. Keil: I guess the only thing in conclusion would be 
that the Ombudsman is not indifferent to the submission by 
the Board that it is going to change its hearing loss policy 
and, in fact, the Ombudsman thinks that is a good thing, but 
it does not seem to us that the facts of the case, as they 
existed in 1985, and 1986-1987, can be swayed by a policy 
that may come into effect now or it may not, when we have 
over the years been told that a new policy is coming. 


The Ombudsman does not feel that Mr. Q's case should be 
delayed, even on the hopeful assumption that a new policy is 
going to emerge because the case was decided on the policy 
and the Legislation as it stood. 


Mr. Bel]: Madam Chairman, Members of the Committee may 


have some questions of Ms. Keil and/or Dr. Hill before the 
Board is asked to make submissions. 
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Madam Chairman: Mr. McLean? 
Mr. McLean: Thank you, Madam Chairman. 


The professional doctors that made the reports, do you 
have documentation in writing from the doctors, indicating 
that they do accept that there is sufficient noise to cause 
the hearing loss? 


MS. eKeli sy tyes. 


Mr. McLean: How many reports? Out of that, would you 
have one or two doctors? I understand there was the Board's 
doctor recommended there? 


Ms. Keil: As a matter of fact, the Board's doctor, ina 
memo, did state that the hearing loss was compatible with 
noise-induced. 


Mr. McLean: Compatible? Do you have any letters that 
indicate very straighforwardly that, yes, the hearing loss 
is caused from noise at work? 


Meee ners eyes: 
Mr. McLean: From any doctors? 


Ms. Keil: Yes, from doctors, from the doctor at Mount 
Sinai and from the otolaryngologist's report, which was the 
basis for the request for reconsideration, quite specific. 


Mr. McLean: Thank you. 


Madam Chairman: Any questions? When the doctor 
examined Mr. Q in April 30, 1986, and he concluded that the 
total hearing loss in both ears was due to noise exposure, 
at that time of his investigation, was Mr. Q's hearing still 
40 dB lost in one ear and 20 in the other or had he 
deteriorated? 


Ms. Keil: I should state that the otolaryngologist did 
not see Mr. Q in person. He reviewed all of the reports, 
the medical reports and gave his opinion. 


It is probably true that if you were to recommend that 
entitlement be granted and if the Board were to accept this, 
they would then send him probably to this very same doctor 
for a determination of exact disability; however, it is also 
the case that Mr. Q has moved out of the work, the noisy 
work environment, and once you do that, your hearing does 
not further -- help me out here. What is the word I am 
looking for -- does not further deteriorate, once you are 
out of the work environment, so it would be presumed to be 
the same. Is that... 
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Mr. Bell: From all of the material that you have 
reviewed and investigated in the Board's file or anywhere 
else, is there any opinion expressed, medical or otherwise, 
attributing the additional 20 per cent -- I am sorry -- the 
additional 20 dB hearing loss in the one ear to something 
other than exposure to noise in the work force? 


Ms. Keil: No. The strongest statement is from the two 
early otolaryngologists, that they cannot account for it. 
They do not attribute it to anything else. 


Mr. Bell: You told us that at one point, the employer 
or employers disputed that there was either noise or 
proximity thereto. Did they give specific evidence to 
contradict or was it merely an expression of a position? 


Ms. Keij: Expression of a position. 


Mre Bell: Is there any explanation for the additional 
20 dB loss offered by any Board representatives, as 
contained in the file or made available to you otherwise? 


Ms. Keil: No, there is not. 
Miesebevie GOkay: 


Madam Chairman: The basis of your supporting Mr. Q's 
case, that it fits within or could fit within the policy of 
the Workers' Compensation Board is that you had these four 
previous cases, where it became generally accepted through 
those four cases that this policy could be adopted to give a 
pension to other recipients or other people who had had a 
hearing loss? 


Ms. Keil: That was the basis for our thinking that this 
one probably would be accepted. It was not the basis for 
the support, originally. 


The support really hinges very fundamentally on the 
Ombudsman's belief, supported by the otolaryngologist, that 
it is not rational to compensate hearing loss differently, 
depending on whether it is traumatic or noise-induced, that 
it would be fair and equitable to compensate them in a 
Similar matter and that is the basis for support. 


We assumed, because the other cases had been settled on 
that premise, that this one would be as well. 


Madam Chairman: The difficulty we have is those other 
four cases are being brought in and yet we do not really 
have a basis of knowing what the determining policies are on 
those, so that was my concern. 


Just, in another sense, back to these four cases. When 
were they decided, the period or time frame when these four 
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were brought and adjudicated between or mediation occurred 
between the Ombudsman and the Board? 


Ms, Keil: In those cases, the reports were issued, 
three of them in the summer of '84, and the fourth in the 
summer of '85. Acceptance was granted either in the fall, 
November of ‘85, or in February of ‘86. 


Madam Chairman: When you were in discussions with the 
Board, I presume that these four cases were discussed and 
compared with the present case before us? 


Ms. Keil: Heavily touted. 


Madam Chajrman: What was the differentiation made, and 
I will ask the Board when they come up, but in your opinion, 
what was the differentiation between these four cases and 
the present case before us today that did not permit them to 
Make a decision, if you are able to say? 


Ms. Keil: The Board never suggested to us that there 
was a difference in the cases. They have suggested that it 
was a difference in their approach and I would be more 
comfortable letting the Board explain that. 


Madam Chairman: Thank you. Any other questions? Did 
you have a question? Any other questions, Mr. Lupusella? 


: Just a simple question: Why did you 
choose to refer Mr. Q to the same specialist used by the 
Board? Was there any particular reason involved? 


Ms. Keil: Well, there were two; one was a tactical 
reason in that if you want a body to pay close attention to 
your medical opinion, it does not hurt to send it to 
somebody that you both respect and, two, he is pre-eminent 
in the field. He reviews 600 cases a year. 


We wanted his very expert opinion on asymmetrical versus 
bilateral hearing loss and, in fact, he seemed ideal. He is 
also prompt and he charges reasonably. 


Mr.e Lupusella: Thank you. 
Madam Chairman: No further -- Mr. Henderson? 


Mr. Henderson: I am just trying to understand, the 
assumption -- perhaps I should ask the Board this, too, but 
the idea seems to be that losing 20 dB in one ear and 40 in 
the other, which combines to 60, although I do not know if 
it makes sense to add them up, is a lesser loss than losing 
25 on each side, which totals 50. That puzzles me. 


Ms. Keil: No. You should not total them because it is 
a separate -- but the Board's position would be that a 30 GB 
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loss in one ear by trauma would be worse than a 35 dB loss 
in both ears, would be a noise-induced, and the specialist 
does not concur with that nor do we. 


Mr. Henderson: Just -- well, okay. 
Madam Chairman: Any further questions? No? Mr. Bell? 
Mr. Bel]: Mr. Glasberg, you have been sitting 


patiently, listening for the past hour or so. I know you 
wish to make, in a preliminary way, a brief opening on 
behalf of your colleagues. 


Perhaps before doing that, you could introduce to the 
Committee and for the record, representatives of the Board 
who are here, perhaps to assist you, as required today. 
Then, when you give your opening submissions, before we get 
into the particulars of this case, I would just like to ask 
you a couple of preliminary matters. Proceed. 


: That is fine. My name is Irwin Glasberg. 
I am the Executive Director of the Board's Review Services 
Department. This is the internal appeal area of the Board. 


I am a member of the Committee to Review Appeal Board 
Decisions, which deals with the cases that are brought to 
Our attention by the Ombudsman and then provides advice to 
the Chairman on their disposition. 


I have brought with me three other Members of the 
Committee, who I will introduce to you. The tall gentleman 
is Mr. David Queen, who is our present Ombudsman 
Administrator. 


The chap next to him is Mr. John Boyd, who was the 
former Ombudsman Administrator and has gone on to bigger and 
better things at the Board. 


Next, there is Mr. Peter Walker, who is the Director of 
the Board's Decision Review Branch and, finally, Mr. Joe 
Nemet, who is presently on secondment as a Manager in the 
Hearings Branch. He is the representative of our General 
Counsel's office on the Committee. 


Mr. Bell: Thanks. Do you have something to say, for 
opening? 


Mr. Glasberg: I just have some very brief comments. 
Madam Chairman, on behalf of Dr. Elgie, I would like to 
thank the Committee for giving the Ontario Workers' 
Compensation Board the opportunity to put forward its 
submissions with respect to the four cases, which the 
Ombudsman has brought before you. 


As some of you are aware, this will be the Board's first 
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appearance before the Standing Committee since 1985. In the 
last two years, the Board and the Ombudsman's Office have 
been able to agree on the disposition of all cases which the 
Ombudsman has put forward. In large part, the excellent 
working relationship between the two organizations was 
replicated in the most recent period. 


According to the statistics provided by the Ombudsman, 
in the 1986-87 fiscal year, the Ombudsman's Office received 
352 complaints against the Workers' Compensation Board. 
This statistic should be placed in the context of the 
roughly 400,000 lost-time claims, which the Board processes 
on an annual basis. 


According to the annual report of these complaints, 104 
were discontinued and 97 were found to be unsubstantiated. 
The Ombudsman was able to support the complaints of 
applicants in 91 cases. 


I believe there were originally 16 cases which were to 
come before this Committee, but due to the diligent efforts 
of staff in both of our offices, some compromises were 
struck and as a result, there are only four cases which you 
have to consider and I think you will appreciate, after 
hearing the facts and the arguments, that these are 
extremely complicated cases for a variety of reasons. 


Three of the decisions involving Mr. E, Mr. U, and Mr. 
X, respectively, address the complex topics of medical and 
legal causation. The underlying issues raised in these 
decisions may be summarized as follows: How much proof is 
required for a claim to be allowed under the Worker's 
Compensation Act? 


The Board will take the position in each of these cases 
that the evidence put forward by the Ombudsman is either 
inadequate or lacking sufficient quality or particularity to 
establish causation. 


A key theme in our presentation will be that the 
Getermination of causation must be an exercise founded on 
common sense principles. Many factors will be relevant, 
including medical evidence, the proper sequence of events, 
and credibility. 


At the end of the day, however, the main question to ask 
is whether, on a balance of probabilities, it was a work 
place incident or exposure, rather than some other factor or 
predisposition which caused the incident. If this is not 
the case, then the law does not permit the Board to grant 
compensation, except where the evidence is evenly balanced 
for and against the worker. 


The fourth case before the Committee, involving Mr. Q, 
raises the complex issue of how an Ombudsman's complaint 
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should be treated when the subject matter of the dispute 
coincidentally forms part of an ongoing WCB policy review, 
whose results will be known shortly. 


The Board will take the position that, for reason of 
fairness and consistency, it would be appropriate for the 
disposition of the case to await the findings of the policy 
review. 


Finally, I would like to point out that with the 
establishment of the Workers' Compensation Appeals Tribunal, 
which is now the final appellate level within the 
compensation system, the involvement of the Ombudsman with 
respect to Appeal Board decisions will decrease 
dramatically. The only cases which will remain subject to 
the Ombudsman's scrutiny are those heard by the defunct 
Appeal Board prior to 1985, and I just have one further 
point to make. 


In addition to the gentlemen, who I have introduced 
today, the Board will be bringing for this afternoon and for 
tomorrow, the senior review medical consultant within the 
Review Services Department. This individual will be 
available to answer any general questions which you might 
have regarding the process of disease or medical points, in 
general. 


It has been agreed that Dr. McFarlane will not be 
answering any questions pertaining to the individual facts 
of the case, but just provide some general information for 
you, if you so desire. 


Mr. Bell: Well, specifically, though, whether it has 
been agreed or not, just for the Committee, to assist you, 
this has happened in the past, where the Board has brought a 
duly qualified medical practitioner with its 
representatives. 


There has been concern expressed in the past by both the 
Ombudsman and Committee Members that the Committee not 
involve itself with so-called new evidence given by the 
witness to the Committee, taking the Ombudsman by surprise 
and also the Committee, and I believe that has been part of 
the discussion between the parties as well. 


I commend that as the conditions upon which Dr. 
McFarlane will be invited and permitted to attend. 
Specifically, if there is any anything arising out of the 
material, which any of the Members of the Committee would 
like some clarification on, definitions, et cetera, Dr. 
McFarlane is certainly there to assist. He is not there, 
however, to put a fresh coat on a position or on somebody 
else's opinion. 


Mr. Glasberg, just to assist you, and I know this is 
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your first time before the Committee in the capacity which 
you now are holding, and for Members of the Committee, let 
me give you some chronology. 


In cases where at the time the matter gets to you there 
has been no position or response received, in written or in 
any other form, representing the Ombudsman's recommendation 
and report, the Committee has said in the past that 
sometimes by recommendation, sometimes specifically by 
recommendation to the Workers' Compensation Board and its 
predecessor, before you get to the Committee, you do your 
work with the Ombudsman's Office and you do it in clear, 
written form, so that there is no misunderstanding what the 
other's position is and by the time you get to the 
Committee, there is no doubt who is relying on what and who 
will or will not do what. 


The Committee has come close in the past to saying: 
Where a governmental organization comes before it, not 
having done or completed that process, the Committee will 
not hear from them. The Committee will take only one piece 
of evidence, and that is the Ombudsman's report, without a 
response. 


If there is no response, the Committee probably only has 
one way to go, although it can exercise its own independent 
decretion, if it totally disagrees with what the Ombudsman 
has done, said or recommended. 


I remind again, Members of the Committee, as recently as 
your Argosy report, there was a -- I will use the word, 
there was a literal dumping of 500 pages of new documentary 
Material -- Mr. McLean will remember quite well. I wish I 
could, as well, because I was not here -- on the Committee 
and the Ombudsman, literally as the hearing was started. 


It was resolved in an amicable way, pursuant to a fairly 
generous position taken by the Ombudsman, but the Committee 
had some things to say about it in its Argosy report under a 
procedural addendum at page 18 of that material, wherein it 
said: As a general rule, at that late stage of the game, 
new documentary evidence will not be permitted and I would 
venture to say the intent of that ruling is that no new 
evidence of any form will be permitted. 


With that background, Mr. Glasberg, may I ask you 
rhetorically, why should the Committee hear from the Board 
at all? 


: Well, I guess I would perhaps respond in 
the same fashion and indicate that it is the responsibility 
of this Committee to weigh carefully all of the facts in the 
competing arguments to make an appropriate decision. 


I want to perhaps dispel a misapprehension in the sense 
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that the Board is in any way trying to surprise either the 
Ombudsman or the Committee. 


While perhaps we may have been remiss in not sending out 
as many written responses or follow-ups as we might, there 
has been a ongoing discussion between representatives of our 
office and the Ombudsman and the fact that we have managed 
to resolve all but four of the hundreds of cases which have 
come before us, must suggest that something is very right 
with the process. 


Most of the discussions have taken place on an informal 
basis and I believe there has been a very frank and 
intelligent sharing of information. 


The point about new ideas being brought to bear on these 
four cases very soon before the Committee meeting has some 
legitimacy. Part of that has occurred because three of the 
present Members of the Committee to Review Ombudsman 
Decisions were recently appointed and all of us had the 
Opportunity, really for the first time several months ago, 
to go over these cases and some new ideas came to light, 
which caused us to undertake further medical inquiries in 
some cases and that is unfortunate. 


I think that also as we proceeded through the settlement 
of these disputes, other points came to bear and we felt it 
was important for us to share our ideas with the Ombudsman 
on the assumption that either that Office might reconsider 
its initial position or we might be persuaded of new 
arguments that the Ombudsman might have. 


Mr. Bel]: Let me ask you a couple of specific matters. 
You are familiar with the Ombudsman's so-called 19(3) 
letter, which is dated June the 19, 1986, in respect of the 
Q complaint? You are nodding "yes"? 


Mr. Glasberg: Yes. 


Mr. Bell: We know there has never been any written 
response received by the Ombudsman, notwithstanding that he 
seeks such, not only sought it in that letter, but he sought 
it in subsequent telephone calls. 


What is the Board's explanation for the failure to 
respond to that letter, as requested? 


Mre Glasberg: I would like to ask Mr. John Boyd, who 
was the Ombudsman Administrator, to deal with that question 
specifically because he has got the relevant knowledge. 


I should indicate that in respect of that case, the 
Board's position has been historically that Mr. Q was not 
entitled to compensation because he did not set out, he did 
not meet the compensation criteria set out in the Board's 
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Hearing Loss Policy and I do not believe that the 
Ombudsman's Office would have been surprised at that 
position at any stage in the process. 


Your point about the Board needing to be a little more 
pro-active in ensuring that written responses go out is well 
taken, and one thing I will do after the Committee sessions 
is ensure that our follow-up system is in place and that we 
do have procedures to ensure that letters go out more 
quickly. 


Having said that, I would like to bring Mr. Boyd up to 
answer any specific questions you would have about 
communications in the relevant period of time. 


Mr. Bell: Is Mr. Boyd the more suitable person to speak 
to the reasons for no response to the 22(3) report as well? 


Mr. Glasberg: Yes. 


Mr. Bell: Madam Chairman, with your permission, I think 
it is appropriate, Members, to tell you where I am going. I 
think there needs to be some consideration, discussion on 
your part as to whether the Board, in the circumstances, is 
to be permitted to make submissions. 


I do not mind telegraphing where I am going to go. I 
think, in the circumstances, because of the explanations 
Made to date and probably anticipating some other 
explanations, the Board should be permitted to make some 
Submissions, but I would ask you to be mindful of the timing 
of the submissions and also be mindful of anything that 
comes forward that is new. 


Having said that, Mr. Boyd, if you could come forward? 


Mr. Boyd: Thank you. Good morning, Madam Chairman, 
gentlemen, ladies. My name is John Boyd. I am the former 
Ombudsman Administrator with the Ontario Workers' 
Compensation Board. 


I do not intend to take up too much of your time 
explaining the procedural process in dealing with the 
Ombudsman submissions but, briefly, when the Appeal Board 
was disbanded in October of 1985, we identified earlier that 
it would be essential to implement a new approach to 
Ombudsman's submissions; therefore, from January of 1986, we 
did establish regular meetings with our colleagues at the 
Ombudsman's Office and this could be at either the 19(3) 
stage, where the Ombudsman had arrived at a possible 
conclusion or possible recommendation and we would endeavor 
to resolve the issue at that stage on an informal basis. 


Statistically, I can assure you that we did achieve 
success in the majority of cases and because, at that point 
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in our history, we also had a significant volume problem 
before us in terms of backlog, the previous custom of 
responding in writing at 19(3) stage, it was dispensed with, 
but not unilaterally. 


It was an understanding, not a formal agreement between 
the Ombudsman's Office and the Board, that, indeed, we do 
not have to respond at the 19(3) level because, in many 
instances, the issue was resolved at that point and, 
therefore, appropriate action would be taken to implement 
the possible recommendation that had been arrived at, but 
where we were unable to reach agreement at that stage, we 
then did proceed into the final stage, the 22(3) stage. 


At the same time, I believe it is accurate to convey to 
the Committee that we were not remiss in failing to respond 
to each and every 19(3) which came to the Board. 


We did, in fact, formally respond and I would estimate, 
and I cannot attest to this now in terms of numbers, that we 
probably did in terms of at least 16 per cent of the cases 
and normally in a reasonably timely fashion. 


We were not insensitive to the worker's needs and the 
worker's concerns with respect to the complaint. We knew it 
to be, in many instances, a protracted issue, and of the 
cases before you, there are but two where we did not provide 
the written response and that was in no small measure due to 
the fact that we did have ongoing dialogue until as recently 
as one week ago and at that point a firm definitive position 
had not been formed, but we were still attempting to resolve 
the issues presented and I am prepared to answer any 
questions you may have. 


Mr. Bell: Mr. Boyd, those comments appear to apply to 
the explanation why no response was received for the 19(3) 
notice. 


What about the 22(3) report with this case, some -- no, 
I guess four or five months went by. We understand there 
were calls frequently to request a response and none was 
forthcoming, so the Ombudsman just sent it on to the Premier 
in the House. 


Mr. Boyd: Well, if I may, again, also introduce a 
reference to the 19(1), we would normally respond to the 
Ombudsman's intent to investigate within an interval of 10 
calendar days. 


I do not believe that we may have many claims where we 
failed to acknowledge the initial notice to the Board and 
provide a photocopied file. 


With respect to the question presented, the 22(3) was 
not responded to because we have had a series of meetings 
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over a period of months and we have not formulated, as I 
said a moment ago, a definitive position on whether or not 
we could recognize allowance. 


Mr. Bell: Is one of the particular reasons why no 
response was received because you thought you were going to 
settle this case? 


MoT BOVGs se Cannot sput, it in that fashion... L.can only 
say that we were hopeful of achieving resolution which did 
not translate into the Board being in a position to allow, 
but rather to discuss, to analyze, to jointly evaluate the 
facts presented and then reach a conclusion. 


Madam Chairman: Mr. Lupusella? 


: I have a very simple question, which is 
in relation to the delay which occurred and is occurring to 
answer the letter of the Ombudsman's Office. 


You knew that this case, Mr. Q's case, was supposed to 
appear before the Members of this Committee? 


Mr. Boyd: Indeed, I did. 


Mr. Lupusella: I am sure that you had an opportunity, 
by appearing before this Committee, to review the case. 


Mise bovdem.. had. 


Mr. Lupuse]la: Did you notice the lack of reply in the 
letter, and I think that it is fair to this Committee to get 
in a very clear term the position of the Board in relation 
to the request which has been made by the Ombudsman, and I 
think, maybe to the Counsel, we can give some time to the 
Board to bring out their position in writing, so at least we 
know where they stand in relation to the issues which have 
been raised by the Ombudsman. 


Mr. Bell: Mr. Lupusella, just let me respond to that. 
This proceeding is recorded by Hansard and not to be 
facetious, but if the Board is not prepared to put its 
position in public now, it never will be and once it does, 
it will be in written form. I think we all agree that 
enough time has gone on in this case without affording 
anybody any further opportunity nor do I believe the Board 
would ask or need such an opportunity, sir. 


Mr. Lupusella: Thank you very much for the explanation. 
The second question, then, is: Are you planning to make a 
presentation in relation to the content of the letter which 
was brought to the attention of the Chairman of the Workers' 
Compensation Board today? 


Mr. Boyd: We shall be responding to that today. 
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Mr. Lupusella: Okay. Thank you. 


Madam Chairman: Any further questions? I guess, if I 
may make a comment first, I guess my comment is and being 
new to this Committee, is that I am just surprised that even 
an acknowledgement, stating your position, was not written 
at any time. 


As a business person, before I came to the Legislature, 
I was more frustrated in my own general practice when 
someone would not acknowledge that they had even received 
the letter and then I wondered if Canada Post had done its 
job appropriately and, yes, that could be done by further 
phone calls, but then the onus is on the person writing the 
letter to document in their file that the person they sent 
the letter to had even acknowledged it. 


My comment here is that even if there has been some 
established practice, I am just very, very surprised that 
there 1s just no correspondence whatsoever that we can see 
before us with the letterhead of the Board in our 
documentation and I do not know whether there is a response 
to that, but that is a comment. 


I am just very surprised by that, as a general practice 
Or a generally accepted practice by the Board. 


: I can assure you, if I may respond to your 
comment, that it is not common practice with the Board, or 
it 1s very rare indeed, that we do not acknowledge a 
submission in writing. 


In this instance, the submission was certainly 
acknowledged verbally and it was, indeed, understood by the 
Ombudsman's Office that we were deliberating over the 
content of that document. 


Beyond that, I really cannot add anything further to not 
having prepared a written response. 


Madam Chairman: Mr. McLean? 
Mr. McLean: Thank you, Madam Chairman. 
You are telling us, then, that you do not object to the 


recommendation of the Ombudsman or do you object to the 
recommendation of the Ombudsman? 


Mr. Boyd: No, indeed. We had verbally conveyed that we 
were not in a position to accept the Ombudsman's 
recommendation. 


Mr. McLean: Verbally? 
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Mr. Boyd: Yes, Sir. 


Mr. McLean: But you did not give any reasons in writing 
as to why you objected to it? 


Mr. Boyd: That had not happened in that case, no. 


Mr. McLean: Why would you not? Do you not want to 
defend the Board's position or is there some reason that you 
feel that it is not important that you have to do it, or are 
you saying that the Ombudsman's recommendation is probably 
going to be accepted by the Committee and, therefore, we 
will not bother proceeding. It will be a lot less work for 
us. Is that your position? 


Mr. Boyd: No. Until almost our appearance here today, 
we were still attempting to reach resolution on that claim. 


Mr. McLean: Verbally, with the Ombudsman's Office? 


Mr. Boyd: Yes. 


Mr. McLean: But you knew this was coming before the 
Committee for some period or length of time. I fail to see 
why you would not certainly respond in writing and put in 
your objections of why you do not feel that the Ombudsman's 
recommendations should be accepted. 


You have not done that and you certainly do not give me 
any opportunity to review your position and to have any 
consideration of what your position may be. 


You have simply talked to the Ombudsman's staff. This 
Committee is sitting here without any pertinent information 
from you, from your Board, and there is no way that I can 
make a decision when we have got nothing from your Board 
and, obviously, we would have to accept the recommendation 
from the Ombudsman. 


Madam Chairman: Mr. Glasberg? 


: : Perhaps I can respond to the points 
raised. I think the first issue of lack of an adequate 
follow-up system to provide written responses to the 
Ombudsman is a legitimate one. 


What I would propose to do is to put that procedure in 
place within the next short period of time and share with 
Committee Members copies of those procedures, so that you 
can be assured that the necessary written communications 
will be provided from the Board to the Ombudsman's Office. 


Your second point is also well taken. It would be 


persuasive, in my mind, if the Board was going to be 
presenting to this Committee any new evidence or new 
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information. 


Essentially, what we will be doing in our presentations 
is dealing with the arguments put forward by the Ombudsman 
which you have before you and which you have had the 
Opportunity to review and to indicate, in our view, why 
those arguments are inappropriate and why entitlement should 
not be granted, so there is nothing new in a factual context 
that you will need to know in order to assess our arguments. 


Madam Chairman: Any further questions from the 
Committee? Proceed, Mr. Bell. 


Mr. Bell: Thank you, Madam Chairman. 


As I indicated earlier, I really am inviting the 
Committee to make a deliberate ruling on whether the Board 
should be permitted to make any response at all and, having 
said that, I have already told you and it is my 
recommendation to you that they be permitted to do so with 
the following caveat, however: If you permit them to make 
submissions, you have got to rely upon the Ombudsman's 
Office and those persons, who were part of those 
negotiations, to tell you what is new and what is not and 
you are sitting there almost like a referee at a tennis 
match, trying to determine which to listen to and which not. 


I might say, sir, that is one of the reasons why the 
Committee has said many times in the past, "Get it in 
writing", so that when it comes here there is not that very 
Significant risk that there is going to be a lot of new 
things introduced. 


Again, having said that, if you do decide to permit 
them, my recommendation would be that if anything does come 
that is new, that it be disregarded. 


Quite frankly, I think that message, not only for the 
Workers' Compensation Board, but for any other governmental 
Organization that may be in the same position, is necessary 
from the Committee. That is all I have to say, Madam 
Chairman. 


Madam Chairman: Mr. Elliot, would you like to respond 
to that? 


Mr. Elliot: Yes, I would. I definitely feel we should 
hear the arguments of the Board, but I would like to comment 
that the present procedure, to me, is completely 
unacceptable and in future, if written comments are not 
made, I will be speaking very strongly that you will not be 
able to be heard by the Committee and the reason for 
this is very simple. 


Those of us that took the time to read through all of 
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the submission prior to meeting today could come to a 
judgment much more quickly if you had given us a written 
Submission, so, as far as I am concerned, if people come 
before the Committee in future without having responded to 
the Ombudsman, I will be talking very strongly that they 
should not be heard by the Committee. 


: Any further comments? Is it acceptable 
to the Committee that we hear from the Workers' Compensation 
Board? Yes, Mr. Charlton? 


: It is certainly acceptable to me, subject 
to Mr. Bell's caveat that if we determine there is any new 
evidence presented this morning, that it be disregarded. 


Madam Chairman: Any further comments? 


Mr. McLean: Well, Madam Chairman, what type of a 
presentation are they going to be allowed to make? Are they 
going to be allowed to put it in writing and present it to 
us or are they going to be allowed to make a half-hour 
verbal presentation? 


Madam Chairman: It was my intention to suggest a verbal 
presentation and allow the Ombudsman's Office to interject 
at any time when it feels appropriate to indicate that the 
evidence that is being presented is new evidence or evidence 
that is not documented either/or previously by oral 
conversations and I would allow them to do that and I think 
a presentation now would be what I would suggest or I have 
on for the Committee to accept as a recommendation. Is 
there -- Mr. Bossy? 


Mr. Bossy: I feel somewhat uneasy with the situation 
that the only thing that can happen by having the verbal 
representation here and I am sure there will be new evidence 
that may enter the picture and it will only obscure what we 
have known, but we cannot use whatever they may be saying, 
which will be new. 


It is going to totally confuse the issue and I sort of 
feel strongly that if it was not worthwhile by the Board to 
acknowledge that their decision in the first place was then 
and they could have done that by letter, which they did not 
do, now, to start and try and say that in a verbal sense 
here, before this Committee, I think it will only confuse 
the entire issue. 


Maybe it is a lesson that has to be learned, that if you 
are going to defend a decision, let us put it writing 
because if there is another form of appeal, then you can 
always come back, but I think it is just going to confuse 
the entire issue. 


Forgive me for having made a decision before the 
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hearing, but reading what I have, I am not very happy the 
way the Board has handled the whole thing. 


Madam Chairman: I think we are all in agreement that 
the lack of response or anything in writing before us is 
something that the Board is not happy with and, in fact, to 
even cloud the matter more, I do believe that there is a 
second case that will be before us that has no 
correspondence on file, so we are going to have to deal with 
this again. 


Since there seems to be some lack of unanimity on how we 
should proceed, before I call it for a vote, are there any 
further comments? Mr. McLean, thank you. 


Mr. McLean: Madam Chairman, I happen to agree with Mr. 
Bossy at some length here because a verbal presentation is 
going to be chaos, not only for us but for the Ombudsman's 
Office. 


I would sooner adjourn now and let them give us a -- 
have a report at two o'clock in a written agreement or a 
written report and something that we could look at and deal 
with at that time, but I think we are going to get into a 
schlemazel here with the Ombudsman cutting in at any time 
when they feel it is new evidence. We are going to be in 
trouble. 


Madam Chairman: Mr. Bell? 


Mr. Bel]: May I respond to that? I have had experience 
in other forums, when people have come at the very last 
Minute before, without having said anything previously and, 
Mr. Bossy and Mr. McLean, you are right. It is one of the 
reasons that you are concerned, that you realize that it is 
going to be an awkward situation and people have taken the 
time to read the material and have formed certain tentative 
preliminary views in respect of the evidence and you want to 
hear from the people first, but you know what; that is the 
Board's problem, isn't it? I mean, if there is a confused 
state of record between what is new and what has been said 
previously that this Committee finds some difficulty in 
weighing and assessing, that is not your problem and it is 
not the Ombudsman's problem, it is the Board's problem. 


Frankly, I know the Board is not asking for a recess to 
two o'clock to get a submission in writing. I am not sure 
it could be accomplished in any event, but again, quite 
frankly, I am not sure you want to or should be giving them 
a half an hour or 45 minutes out of an already busy schedule 
to do that. It is a concession that I do not think is 
appropriate in the circumstances. Everything you have said 
is true, but, again, it is not your problem ultimately. 


Madam Chairman: Mr. Cleary? 
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: Madam Chairman, I just would like to say 
that I, too, being the first time in this Committee this 
morning, I do share Mr. Bossy's concerns and I feel very 
strongly about it too. 


Madam Chairman: I think we are going to have to take a 
vote on this particular motion. 


The motion on the table or the consideration for the 
Committee is whether the Workers' Compensation Board will be 
permitted to make a presentation to the Committee with 
respect to its position on the case before us, the case of 
Mr. Q, and when doing so, they could be interrupted at any 
time by the Ombudsman's Office to inform us that the 
evidence or the information that is being presented is 
inaccurate. Could someone move that motion? 


: Madam Chairperson, I think the issues 
are two: The first one is for the Board to appear before 
the Committee and make a presentation; the other one, based 
on what I heard previously by our Counsel and by the Board, 
was for a surgical, a medical consultant to appear before 
the Committee. Am I correct? 


Mrs BelirevYes. = But (that ws not part vofswhat you are 
considering now. That is for another case or cases and it 
is really not problematic, in any event. 


Mr. Lupusella: Oh, I see, okay. 


: The motion, as it stands, would someone 
put that forward for a vote? Mr. Carrothers. Seconded? We 
do not need a seconder? That is wonderful. Thank you, Mr. 
Charlton. Do we have to wait a time, this procedure? Did 
anybody want to see if any other Members should be in 
attendance? Mr. Charlton? No, okay. 


Could we have a vote? Those in favour of the motion? 
Four in favour. 


Against? 
And undecided? 


Mr. Boyd: I am. 
Madam Chairman: Pardon me, Mr. Bossy? 


Mr. Bossy: Forgive me, Madam Chairman. I am a little 
upset concerning the thing, that it had better be handled 
very strict because we will not be quick enough with the 
information that we have to be able to identify if it is new 
and I hope that, you know, that is where we will have to 
rely on our legal counsel, here, to interfere. 
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We are going to have interference from the Ombudsman 's 
people as to what is new and then there will be a discussion 
on every issue that might be new, so I am very nervous about 
that. 


Madam Chairman: The motion has carried four to three in 
favour of allowing the Board to make its presentation with 
regard to the case, keeping in mind that the Committee will 
be watching the presentation closely and the Ombudsman's 
Office as well. 


Anything further? Mr. Bell? 
Mr. Bell: Thank you, Madam Chairman. 


Mr. Glasberg, will there be anybody with you today who 
you wish to have beside you to assist in this? 


Mr. Glasberg: Yes. I will ask Peter Walker to join me. 
Mr. Walker is a very experienced Adjudicator and would be 
able to answer any questions you might have about our 
hearing loss policy. 


Mr. Bell: Just so long as now that you are given the 
opportunity, you do not say: I have nothing to say, sort of 
like the snail in the bottle that never was. 


Mr. McLean: How long is the presentation going to be, 
do you suppose? 


Mr. Glasberg: No longer than five minutes. 


Mr. Bell: Can I maybe just try to give it a little 
focus and direction? 


Mr. Glasberg: Yes. 


Mr. Bell: It does not appear to us, from what we heard 
from the Ombudsman's representative, that there is, perhaps 
with one or two exceptions, any real dispute on the facts. 


The man has a 40 dB loss in one ear and a 20 dB loss in 
the other ear. There may be some issue as to whether or to 
what extent he was proximate to whatever noise existed in 
the work place, and you know the Ombudsman relies very 
heavily on the April 1986 opinion given by, identified as 
"Dr. A", and we have heard what Dr. A's opinion is. 


Do we take it the Board's response has been under the 
two issues; (a) we do not accept that there has been a 
causal relation established between the hearing loss and the 
work place and, secondly, in any event, we do not have a 
policy that this fits into? 
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: In discussions which we had on this issue 
with the Ombudsman, it had been my impression that the 
message was conveyed that the Board accepted that the 
exposure of the worker was such that, prima facie, a claim 
for noise-induced hearing loss could be filed, so that the 
only issue before the Committee is whether the worker should 
be entitled to compensation under the Board's Hearing Loss 
Policy, so that is the sole issue. 


Mr. Bell: Thank you. That is helpful. What do you 
have to say about that? Why does it not fit within any of 
your policies? 


Mr. Glasberg: First of all, it is not a traumatic 
hearing loss case. That is a situation because you normally 
associate the term "trauma" with some very quick event, a 
very loud noise that does injury to your hearing. This is, 
rather, a case of noise-induced hearing loss, the typical 
gradual variety. 


Unfortunately, Mr. Q's loss of hearing does not fit the 
Minimum criteria set out in the Board's Hearing Loss Policy, 
which is basically a 35 dB loss in both ears. 


There were some comments made by the Ombudsman's Office 
regarding the fact that the policy may need to be revised in 
certain situations, that there is a discrepancy in the 
treatment of gradual hearing loss and traumatic hearing 
loss. 


The Board is sensitive to these concerns and on December 
3rd, 1987 sent a letter requesting submissions from 
interested parties towards the development of a new Hearing 
Loss Policy. I have a copy of the letter that went out. I 
recognize that it is new material and the Committee may not 
wish to review it. 


The bottom line is that the Board believes that the 
issues involved in hearing loss are so complex that they 
require to be dealt with by a revised Hearing Loss Policy 
and the question is, basically: Should we award Mr. Q 
compensation even though the facts of the case do not fit 
into the present compensation policy, or should we wait for 
that policy to be developed and approved by our Board of 
Directors and then rate Mr. Q? 


The Board's position with the Ombudsman is that we 
should await the development of the policy, so that Mr. Q 
could then be treated in a similar fashion to the thousands 
of other workers who may be affected by the Hearing Loss 
Policy. 


Mr. Bell: I understand that and I think I am going to 


ask Mrs. Meslin to comment whether she has any objections if 
the Committee sees this proposed policy, but I will set that 
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aside for the moment. 


Are you saying that as far as the Ombudsman is 
concerned, leave it until we formulate our new policy and 
then we will deal with this gentleman and at that time he 
will probably receive some form of benefit? 


Mr. Glasberg: I wish I could answer that question for 
you definitively. 


Mr. Bell: What are you holding out, then, because if he 
is not going to receive anything in the future, then why 
bother the process? 


Mr. Glasberg: He may. I think it is unfair that Mr. Q 
should be dealt with differently from the other injured 
workers out there in the community who have chosen not to 
avail themselves of the Ombudsman's services. 


The Board has a policy in place. My personal view is, 
if that policy was taken to Divisional Court for judicial 
review it would not be found to be patently unreasonable. 


The Ombudsman's Office has some questions about certain 
aspects of the policy and I believe those questions ought to 
be dealt with in the context of a comprehensive policy 
review, where the views of all our major constituents are 
taken into account. 


Madam Chairman: Mr. Charlton? 


Mr. Charlton: I have some specific questions about 
policy as a result of issues which the Ombudsman's Office 
raised with us earlier. She read to us some items from the 
policy which did not seem to put in place the 
discrimination, which by informal practice, you are now 
imposing in this case. 


Perhaps you would like to comment on that. What is the 
formal written policy of the Board on hearing loss? 


: Would that be with respect to the gradual 
hearing loss, first of all? 


Mr. Charlton: I asked you what the Board's written 
policy was on hearing loss. 


Mr. Glasberg: All right. I am going to ask Mr. Walker 
to respond to that question. 


Mr. Walker: Basically, what Ms. Keil had told you is 
correct. Our policy is that if a worker has a 25/25 dB 
loss, his claim is approved for health care benefits. If it 
is also shown that he has tinnitus, he receives an award for 
the tinnitus. 
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In order to receive a pension, he must have a 35/35 
bilateral loss. 


Mr. Charlton: Does the policy not also talk about 
Single ear hearing loss? 


Mr. Walker: Yes. When you deal with traumatic 
deafness, we are -- 


Mr. Charlton: I do not recall the word "traumatic" 
being in what was read to us earlier. 


Madam Chairman: As a point of order, is this section 
42(3) in the policy? 


Ms. Keil: I am sorry. For clarification, I was reading 
from the rating schedule, which is referred to in Section 
4563)6 


: Section 45(3), okay. Section 45(3) is 
what refers to the rating schedule? 


Ms. Keil: Yes. 


Madam Chairman: Do you acknowledge, Mr. Walker, do you 
acknowledge that the rating schedule that Ms. Keil referred 
to and read from is the one which you commonly use? 


Mr. Walker: Yes. The Board does compile a rating 
schedule. 


Madam Chairman: That is the the rating schedule that is 


referred to in Section 45(3) of the Workers' Compensation 
Act? 


Mr. Walker: Yes. 
Madam Chairman: Okay. 


Mr. Glasberg: If I could respond, Madam Chairman, 45(3) 
gives the Board the power to develop rating schedules to 
deal with different sorts of disorders. The most common 
would deal with cases such as back injuries, but the rating 
schedule, as it deals with amounts that can be paid as 
pension benefits, would have been enacted pursuant to 
Section 45(3). 


Madam Chairman: Okay. If you could now respond to Mr. 
Charlton's question. 


: My question specifically, then, is: 
Where in written Board policy on hearing loss does it 
exclusively associate single ear hearing loss with 
traumatic? 
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Mr. Walker: The Board has developed the practice of 
traumatic deafness is different than an industrial 
noise-induced deafness. 


Mr. Bel]: Excuse me, now. 


Mr. Walker: We have taken the position that a traumatic 
deafness is a very sudden insult to the individual and he 
should or she should -- 


Mr. Charlton: You have said, though, in practice. 
There is nowhere in Board written policy where the rating 
schedule reference to single ear hearing loss is 
specifically associated with only traumatic hearing loss? 


Mr. Walker: I would have to check this out. I cannot 
state definitely "yes" or "no". 


Mr. Bell: Well, I put it to you as a proposition that 
there is not anything in that policy that speaks to 
traumatic hearing loss. 


Mr. Walker: Again) -- 
Mr. Bell: Do you disagree with that? 
Mr. Walker: I will have to check it out. 


Mr. Bell: Have you ever read or seen or can you recall 
anything that would permit you to disagree with that 
proposition? 


Mr. Walker: I would have to check it out. I do not 
want to answer "yes" or "no" in the event that I am 
misleading the Committee. 


Mr. Bell: Unless the Committee hears from you 
otherwise, it is entitled to presume that the term or the 
word "traumatic" is not part of that policy. Can we agree 
on that? 


Mr. Walker: Yes. 


: We will undertake to get that information 
to you, at the latest, by tomorrow. 


There is a point which I should raise regarding practice 
and it is an issue which was dealt with by the Workers' 
Compensation Appeals Tribunal in Decision 915. There, the 
Tribunal had occasion to review various Board policies and 
practices in the area of the payment of permanent pensions 
and supplementary benefits and if my memory is not mistaken, 
the Appeals Tribunal -- 
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Mr. Bell: Sorry. Is there something you are referring 
E.Olr 


: No, no. It actually goes to the issue of 
whateehersigniricance™ of bo0ard@practice rs.” The Tribunal 
indicated, in its review of that case, that where there was 
a Board practice of long standing it would not likely 
interfere with that practice, even though it had not been 
put into writing in a formal policy. 


Mre Bell: All right. But this was not part of your 
dealings with the Ombudsman. 


: Absolutely not, no, but it goes to the 
issue of the, I guess, the status of policy and practices 
within the organization. 


Madam Chairman: Mr. Charlton? 


: Would it not be more correct to suggest 
that Board practice in relation to differentiating medically 
between traumatic hearing loss and gradual hearing loss is a 
medical opinion, developed through Board practice, based on 
the medical opinions that are submitted to the Board? It 
has nothing to do with policy. 


The differentiation between the two kinds of hearing 
loss is, the practice is based on medical opinion from 
outside doctors and from Board medical consultants. It has 
nothing to do with the question of policy. It has to do 
with the question of medical judgment and that, therefore, 
the submission of medical evidence, which changes that view, 
in fact, on a regular basis in Board operations, changes the 
way in which the Board deals with that medical item. That 
is how practice evolves. 


Mr. Glasberg: I think we have to remember what Section 
45(3) of the Act is really getting at. 


You are attempting to determine whether the worker has 
suffered an impairment of earning capacity and the policy 
and practices of the organization are designed to assess the 
extent to which that impairment of earning capacity has 
occurred. 


Mr. Charlton: My specific question to you here is and I 
refer back, again, to the Ombudsman's presentation earlier, 
where we had an initial decision by the Appeals Board in 
1981, and then we had a subsequent decision by the Appeals 
Board in 1985. 


Based on the current medical evidence in 1981, and 
medical evidence probably for some lengthy period of time, 
that those that test hearing could not account for, in a 
gradual loss situation, a variable loss between one ear and 
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the other ear. 


The Board practice became, if you had a gradual hearing 
loss, you then had to have a bilateral hearing loss, and 
that in a case where you had one loss rated higher than the 
other, the lower became the standard for the bilateral 
hearing loss associated with the work place noise. 


That is how that practice evolved. It had nothing to do 
with a policy decision of the Board because those were the 
kinds of medical evidences that were being submitted to the 
Board. 


Now, we are talking here about substantive new medical 
evidence that changes substantially the view that in a 
gradual noise-induced hearing loss in the work place you can 
have greater loss in one ear than the other ear, or is that 
not how that practice evolved? 


Mr. Walker: Yes. I think I would agree with you, Mr. 
Charlton, and I think part of the policy review was looking 
at this very question. 


Mr. Charlton: So what this Committee then has to 
consider is, in fact, the weight of medical evidence as it 
points to the correctness or error of past practice of the 
Board in terms of its medical judgment of a problem. 


Mr. Glasberg: Well, I would have to disagree with that 
statement. I am advised that there is a Board Order on the 
books. I am not sure if I have a copy of it, I guess I do, 
and that it is that the approved Board Order specifically 
indicates that a permanent disability pension will not be 
paid unless there exists a 35 dB loss in both ears. 


Mr. Cleary: What is that in? 


Mr. Glasberg: I believe that is in a Board Order, Board 
Minute, dated May 9, 1986. 


Mr. Bell: Again, this was not suggested that was 
discussed with the Ombudsman? 


Mr. Glasberg: I would be very surprised if -- of 
course, I could be mistaken -- that they would not have 
completely reviewed the relevant documentation relating to 
the Board s.authori tyectos.-— 


Mr. Bell: That is not my question. My question was, 
Guring the negotiations, in an attempt to resolve this case, 
that that particular Order was not raised. 


: No. It was not, but the Board indicated 


Mr. Glasberg 
clearly to the Ombudsman that the present policy was a 35 dB 
bilateral loss in both ears must be established before 
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compensation could be granted and I take it that they find 
difficulty with that proposition, whether or not it is 
Supported by proper Board Orders. 


Madam Chairman: Mr. Charlton? 


Mr. Charlton: It should be pointed out that regardless 
of what that Minute says or does not say, that it all 
happened subsequent to this case. 


Madam Chairman: Mr. Lupusella? 


Well, my concern, based on the issue 
which you are raising before this Committee about this Board 
Order, is the fact that this claim has been initiated in 
1984. Am I correct? 


Ms. Keil: Our case? 
Mire Lupusella: Yes. 
Ms. Keil: B85. 


Mr. Lupusella: 1985. And, therefore, it is my 
understanding that this Board's Order should not be applied 
to this particular case. 


Mr. Glasberg: I am uncertain whether there are any 
predecessor Board Orders which might have existed and which 
might have been amended into that final form. 


Mr. Walker: Yes. 


Mr. Glasberg: If there are, we will endeavor to obtain 
copies for you. . 


Madam Chairman: Mr. Charlton, would you like to go on 
record with your comment? Ms. Keil? 


Ms.-Keil: Could I interrupt, just for clarification? 
We have no particular objection to the Board Order because 
it is only what is said in the rating schedule that I quoted 
and it refers to both ears; however, the Board Order does 
not refer to one ear at all, so I would assume that, as we 
stated earlier, what is in the rating schedule relating to 
One ear would stand, if that helps in whether or not... 


I do not have a problem with that Order because it only 
deals with half of the chart. 


Mr. Bell: While you are getting clarification, do you 
have any objection to the Committee seeing a copy of the 
proposed new policy? 


Ms. Keil: No. I would only say that it is not a 
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proposed new policy, as I understand it. It is questions on 
areas which are to be looked at when the policy is revised. 
There is no suggestion about where it is going, so, no, I 
have no objection. 


Mr. Bell: There is no text to see? 
Ms). =Keil:  "No= 
Mr. Bell: Would anything be helpful to the Committee? 


Ms. Keil: It certainly indicates areas that they are 
looking to revise, but it does not tell you whether or how 
they are going to revise them, but we have no objection to 
you seeing them. 


Madam Chairman: Any further comments before we 
continue? Mr. Lupusella? 


Mr. Lupusella: Yes, I have another question. Why the 
Board refused to reconsider this particular case in its 
Decision of June 28, 1983, when, in fact, through the years, 
we realize that the Board was able to take into 
consideration a part of the recommendations which have been 
made by the Ombudsman's Office and the fact of denying the 
reconsideration of the case is a clear indication that the 
Board was wrong. 


: I think a point I would like to make 
perhaps deals with the philosophy of where our organization 
is going these days. I think, historically, there was a 
tendency very much to bow to the pressures that were out 
there one way or another. 


The Board believes that it is important for cases like 
this or issues like this not a be addressed in an ad hoc 
fashion, but that they ought to be dealt with in the context 
of a comprehensive policy review so everyone is treated 
fairly and that is the proposition that we are putting 
forward to you today. 


We are asking you to give us some time to deal with Mr. 
Q's claim. We will do everything we can to expedite the 
case and I suppose, if the Committee has got a concern that 
the Board is going to take an undue period of time to reach 
a decision, it is certainly within your power to say: We 
will give the Board X number of months and if the Board does 
not rate this individual at that point in time, then we will 
ask that certain benefits be paid. That is a compromise. 


Mr. Lupusella: The other point which I would like to 
raise is in relation to entitlement. Mr. Q has a 20/40 GB 
hearing loss and, based on the material which has been 
presented before this Committee, it appears that 20 per cent 
of the hearing loss cannot be accountable by the Board 
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because, medically speaking, it is not related to the noise 
which he encountered on the job; am I correct or not? Would 
you like to intervene on that? 


Mr. Walker: I think Ms. Keil did explain the Board's 
position and the Ombudsman's understanding of the situation. 
He does have a 40 dB loss in the one ear, a 20 in the other. 


Mr. Lupusella: You recognize that? 


Mr. Walker: Yes. We accept that. Our present criteria 
states that he must have a bilateral loss of 25/25 in order 
to have his claim allowed for health care and for tinnitus, 
the ringing in his ears. He must have a 35/35 in order to 
allow the claim for pension and an award for tinnitus. 


: But 40 dB are higher than 25 and 35, so 
why do you not recognize that to -- 


Mr. Walker: You do not total them. 
Mr. Lupusella: Pardon? 
Mr. Walker: You do not add them together and take an 


averaces.) JOU muscehave.-—— 


Mr. Lupusella: No. You do not give an average. Even 
on a Single ear, you can grant the benefit and the Board is 
denying that, anyway. 


Mr. Walker: In traumatic deafness, we can. 


: So that is where you introduce the 
traumatic element to recognize the 40 dB? 


Mr. Walker: If his hearing loss was of a traumatic 
nature, we would not have a problem. 


Mr. Lupusella: So do you agree or disagree with the 
final statement made by the Ombudsman that this policy 
results in inequitable treatment of hearing loss? 


Mr. Walker: The Ombudsman, I believe, is making this 
statement based on medical evidence that they have recently 
obtained from Dr. A. 


Until they obtained Dr. A's report, they were in 
agreement with the other medical specialist who had assessed 
this worker; in fact, dismissed his complaint originally. 


What Dr. A is telling the Ombudsman is certainly 
something that we must consider. 


: Now, the question which flows is: How 
do you respond to the content of the medical report written 
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Mr. Walker: Well, Dr. A, as Martha has pointed out, is 
not a Board doctor, did not examine this worker and, in all 
probability, if we were to take a further look at this case, 
we would ask Dr. A to examine the worker. 


Now, whether the results after examining the worker and 
his comment as to what he read in the papers will be the 
same, I cannot answer that. 


: You have to understand that this 
Committee has to deal with facts that are already in the 
hands of each Member of this Committee and we cannot take 
the liberty to refer Mr. Q for another independent visit. 


My understanding is, why the Board is unable to accept 
the content of the medical report, in spite of the fact that 
Mr. Q was not visited by the doctor? 


It is medical evidence and you are rejecting this 
medical evidence because he was not visited and, to 
continue, I have to argue, then, that has been general 
practice by the Workers' Compensation Board by surgical and 
Specialist employed by the Board to review medical reports 
submitted before the Board without them visiting the 
individual injured worker, why these medical records should 
be accepted as evidence when we are dealing with each 
individual case? 


It is the same thing. I mean, if we are able to accept 
certain medical evidence of Board doctors employed by them, 
reviewing medical evidence submitted before the Board, why 
the Board is unable to accept a medical report of a 
specialist that did not visit Mr. Q? 


Mr. Walker: I think, in this particular case, that you 
must look at all of the medical evidence that is available 
to us and Mr. Q was examined by duly qualified specialists 
who expressed the opinion that they could not account for 
the difference of 20 dB in the one ear. I think we have to 
weigh all of the medical evidence and this is what we have 
done, is weighed the medical evidence before us. 


Madam Chairman: Are you finished, Mr. Lupusella? I do 
not want to cut this discussion off, but Mr. Charlton can be 
the last person putting a question and then we could break 
Eorsiunch. 


Mr. Charlton: Yes. I think I must, Madam Chairman, 
because I think Mr. Boyd (sic) has, in fact, in his comments 
misstated the evidence that is before this Committee. He 
suggested that the Ombudsman's Office concurred in the 
Board's decision until they received the record of Dr. A. 
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I do not believe that to be correct. The Ombudsman's 
Office took on this case, according to the summary here from 
the Ombudsman's Office, based on the report of Dr. E, who 
also found in favour of the Appellant and Dr. A's report was 
simply a report, which they requested to seek further advice 
OneDie has sliding. 


Dr. A's report, in fact, confirmed the findings of Dr. 
E's report. 


Mr. Walker: I certainly did not want to mislead the 
Committee, but it was my understanding that the Ombudsman 
did receive this case, did investigate it, and did write to 
the Board initially and said they found the complaint 
unsupported. 


Mire -Cheritonte naw tS COrrecy. . Lt iS) just not conprect 
in terms of how you stated it occurred. They changed their 
Opinion on the case upon receipt of Dr. E's report, where 
Dr. E established that, in his view, the unequal hearing 
loss was associated to the work-related noise because this 
gentleman was working on a saw with one ear closer to the 
saw. The Ombudsman's Office then requested of Dr. A 
comments on that report by Dr. E. 


Dr. A, a consultant which the Board regularly uses, 
after asking for additional information, confirmed the 
ahelehermomohs IRE eee ys 

Mr. Walker: I would agree with that, Mr. Charlton. 

Madam Chairman: If it is acceptable, I think we should 
break now until two o'clock and we will resume at two 
o'clock in this committee room. 

Thank you very much. 


Luncheon recess at 12:45 p.m. 
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STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday, January 20, 1988 
The committee resumed at 2:00 p.m. in committee room 2. 


Madam Chairman: I will call the meeting back to order, 
then. Everybody ready? Mr. Glasberg has informed us that 
he has a copy of the decision of the order that determined 
the hearing loss practice within the Workers' Compensation 
Board and I am not sure if he had advised you of this, Ms. 
Keil? 


Mr. Glasberg: I have just got a memo. We will discuss 
them now, or -- 


Mr. Bel]: Well, I think it is fair that Ms. Keil should 
see it and indicate whether she has got any objection if the 
Committee has a copy. I understood from this morning that 
she did not have an objection. 


Madam Chairman: Are we ready to proceed ahead? 
Mr. Glasberg: We will just be about 30 seconds more. 


Ms eRe: es Wenareiinegoti ating. It ist part of the 
conciliatory approach, we are so good at it. 
The Board would like to introduce some documents, none of 
which I have seen, none of which has ever been provided to 
Ours Offices 


Mr. Bell: Ever? 
Ms. Keil: Ever. 
Mr. Boyd: None. 


: None of which has ever been provided to our 
office, none of which I have ever been made aware of. I 
have problems with one of the documents being introduced. 
It is not policy. It is a document. It is undated. It has 
no Signature. It is not indicated as being policy. It is 
not indicated as being part of the guidelines. I have never 
seen of it. 


Mr. Bell: Well, precisely, are you objecting to the 
provision of any of that documentation? 


Ms. Keil: No, I have no objection to the introduction 
of something called Procedural Guidelines for Adjudication 
of Industrial Noise Induced Hearing Loss in Tinnitus Claims, 
which is the Order, as far as I can see, that preceded the 
other one that I had no objection to either, but we have not 
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seen any of them. I just want that noted. Nor were they 
ever supplied. 


Mr. Bel]: Were you ever aware of any of the content of 
any of them? 


Ms. Keil: I was aware of the guidelines for 
adjudication because that is in the policy manual in a 
somewhat different format. Is that -- 


Madam Chairman: Well, we will accept whatever you are 
willing to put forward and nothing else, willing to allow 
for submissions. There is no obligation on you to do so. 

If you want to’table it, the Clerk will get it ‘Rroméyou, and 
then we will push ahead, if we may. 

Now, I believe Mr. Charlton had the last question on the 
floor and you have finished your questioning along those 
lines. Mr. Bell, may I turn it back over to you? 


Mr. Bell: Mr. Glasberg, I raise just one remaining 
issue with you and that is the reference and reliance that 
the Ombudsman has made and has placed on the other four 
cases involving the hearing losses and the resolution of 
those cases to the Ombudsman's satisfaction. 

Now, as I understand the Ombudsman's position correctly, 
although the facts of those other four cases are not 
identical to the facts of this case, and although the policy 
Or policies in question are not the identical policy or 
policies in question in this case, nevertheless, the Board, 
in agreeing to resolve those cases, was prepared to and, in 
fact, modified its thinking and implementation of those 
policies to fit the facts and to yield the result of a 
benefit payment. Now, one, is that a fair statement of what 
the Board did in those cases?. 


Mr. Glasberg: I would say that the policy was not 
MOGIL1Cd; Duc L Ole —— 


Mr. Bell: No, I did not say it was. I said the Board's 
interpretation and application of that policy was modified . 
to suit the facts of those cases. 


: I would say that that was an era when the 
Board did not feel as strongly as it does now that it ought 
not to depart from policy. 


Mr. Bell: Can I ask you to answer my question 
precisely? 


Mr.e Glasberg: Could you repeat it, again, please? 


Mr. Bell: In resolving those other four cases, did the 
Board change its interpretation and application of those 
relevant policies to suit the facts of those cases to yield 
the desire to resolve? 
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Mr. Glasberg: I suppose that is one way of looking at 
the result. I suppose that there was a desire to settle 
these cases. The other fact that I am aware of is that when 
these decisions were on the table, the Board had a proposed 
policy on hearing loss in place which would have allowed the 
four claims. I guess subsequent events were such that the 
Board felt that the policy was not comprehensive enough to 
stand and, as a result, we are into this exercise of going 
public with the request for comments on a new hearing 
policy, so there is no specific policy down the road that we 
can look to as was the case a few years ago. 


Mr Bells All right; okay, but I am going to tell you 
as far as this case is concerned, I am going to take your 
last answer to be yes, we did modify our interpretation and 
application of the policy to suit the particular facts. 


: I cannot argue with that statement. 
Another factor that I believe you must realize is that we 
now have an independent Board of Directors. That Board 
recently promulgated a delegation of authority document 
which specifically requires that Board personnel carry out 
their responsibility according to approved Board policy. 


Mr. Bell: I hear you, but I have been around this place 
for 11 years and with the Workers' Compensation Board, and 
its predecessor, and I have seen the Board in respect of 
Ombudsman and Committee matters to be extraordinary creative 
in finding a way to resolve a case and I suggest to you, for 
the other four cases, that is what has happened. 


Mr. Glasberg: That is a plausible interpretation, but 
the Board is, I suppose, the message is the Board is no 
longer interested in creative ‘ad hockery'. The Board wants 
to deal with these cases according to comprehensive policy. 


Mr. Bell]: Okay, well, that may be the answer to the 
next question. If you settled the other four the way we 
have just described and determined, why have you not 
resolved this fifth case in that way? 


: The organization believes that these 
sorts of cases should be dealt with according to policies 
that are accepted by our external communities. And we 
fundamentally see a sense of unfairness in treating this 
individual differently from the hundreds and thousands of 
other claimants who down the road are going to be reassessed 
according to our new policy. 


Mr. Bell: How? 


: It is a question of organizational 
philosophy. 
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Mr. Bell: All right, two remaining items, very briefly 
and this is purely in the hypothetical, but you have heard 
me describe earlier today the position that the Workers' 
Compensation Board has taken with respect to recommendations 
of this Committee supporting an Ombudsman's recommendation, 
ie. when you do it, we will do it, and we will not wait upon 
the Legislature to formally adopt or otherwise. Does that 
position remain today? 


: Frankly, I have not discussed that with 
the Chairman of the Board and I do not know what his 
position would be. I could discuss the matter. I will, if 
the Committee so desires, and get back with a response to 
you. I frankly do not know the answer. 


Mr. Bell: Well, the Chairman, as you know, is a former 
member of this Committee. I think I could presume what his 
position will be, i.e. that it has not changed because, I 
think, he was the promulgator of that position some years 
ago. But, if you do not know, I will not ask you to 
speculate. In terms of the dollar implications of the 
Ombudsman's recommendation, I think you offered the 
$8,000.00. What is that $8,000.00 for? 


: My understanding is that it is the value 
of a commuted pension for Mr. Q. We have had some 
discussions with the Ombudsman's Office about how we might 
pay this injured worker if a settlement were agreed to and, 
essentially, we would go back to the date at which this 
individual filed his claim. We would pay that person 
arrears up to the date, let us say a decision was rendered 
next month, for example, up to that particular date. 


At that point in time, the injured worker would be 
entitled to pension, a lifetime pension. Because the 
pension is relatively small in numerical value, that is less 
than five per cent, the Board, pursuant to Section 45(4) of 
the Workers' Compensation Act, would commute that pension. 
That is to say, it would give the worker a lump sum payment 
which would be a present value of future payments. So the 
individual would get both arrears and a lump sum and the 
total amount, I believe, would be in the neighbourhood of 
$8,660.00. 


Mr. Bell: Does that include anything for tinnitus? 


Mr. Glasberg: That is right. 


Mr. Bell: That number again is eight thousand, six 
hundred and -- 


Mr.e Glasberg: Sixty dollars and thirty-four cents. 


Mr. Bell: I have no further questions, Madam Chairman. 
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Madam Chairman: Does any of the Committee have any 
further questions? All right, I have just one which is in 
terms of this new policy that you are developing that may or 
may not assist Mr. Q. When did you first inform the 
Ombudsman's Office that there was some kind of policy, that 
may or may not help Mr. Q, in place, to the best of your 
recollection? 


Mr. Glasberg: I do not recall. Do you have any idea 
when you first heard of this new initiative? I believe it 
was sometime in 1987. To put the matter in some 
perspective, the Board has been talking about a new hearing 
loss policy for a lengthy period of time. And I suppose 
that over the last few years, and the new administration, 
there have been other policy priorities that have taken 
precedence over hearing loss and been involved in such 
things as gold miners" chronic pain supplements, experienced 
bating:. 


In my view, because this notice is now out in the public 
Milieu, there is this commitment for the Board to proceed as 
expeditiously as possible. I believe that is the intention 
that the first draft of the policy should come before the 
Board of Directors, possibly in May, 1988. If all goes 
well, the policy should be in place sometime in the summer. 
It is hard to predict accurately because hearing loss is an 
extremely complex subject and that there are a variety of 
issues that I think will have to be dealt with in a 
comprehensive fashion. 


irman: Okay, do you have any further 
statements that you would like to make at this time? 


Mr. Glasberg: No. 


Madam Chairman: Would the Ombudsman's office -- Ms. 
Keil, would you like to make any statements? 


Ms. Keil: They are short. The Ombudsman's office does 
not encourage ‘ad hockery' decisions, either. However, we 
are concerned preeminently and primarily with the merits and 
fairness of this particular case. It has been our position 
and been made known to the Board since 1983 that, in our 
view, the best medical evidence did not Support an 
inequitable treatment of gradual hearing loss and traumatic 
hearing loss. 


It has also been our position that the policy, as it is 
articulated in written fashion, will allow the payment to 
Mr. Q. The Board's argument that this might prejudice other 
workers, in my mind, iS answered by the notion that if the 
policy allows payment to people like Mr. Q, then people like 
Mr. Q, where it has been established that the greater 
hearing loss, asymmetrical hearing loss is noise-induced, 
then those people should be paid, not that this is a 
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compelling argument not to pay Mr. Q. 


There is no written explanation in any of the Board 
directives or policies to explain the discrepency in the 
pension allotment between traumatic and gradual hearing 
loss. We have presented medical evidence to say that it not 
be so. Mr. Q's case falls into that category and it is the 
Ombudsman's sincere belief that it is unreasonable of the 
Board not to compensate Mr. Q for his acknowledged hearing 
loss just as it would have done if he suffered a traumatic 
hearing loss. 


Mr. Bel]: Do you have any comments or criticisms of the 
Quantification of the Ombudsman's recommendation as offered 
to the Committee by Mr. Glasberg? 


Ms, Keil: What the amount would be, you mean? 


Mr. Bell: Yes. 


2) No, thatveis acceptable. It is baseédvon their 
calcuragsironse 


Mr. Bel]: Thank you. 


Madam Chairman: Any further questions from the 
Committee at this point? I think we should be in camera for 
a period of time and we would ask that you all make 
yourselves available. I should not think our meeting should 
go as long as 30 minutes and if it is, we will certainly 
inform you of that and we appreciate it if you do keep 
yourself easily accessible. 


Recess at 2:25 p.m. 
Upon resuming at 2:55 p.m. 


Madam Chajrman: Okay, we are ready to resume. Is there 
a representative from the Ombudsman's Office? Okay, thank 
you. 


We would like to resume the Committee meeting if we may 
and the Committee has made a decision in this matter of Mr. 
Q and the Committee has decided to that the Ombudsman's 
recommendation as set forth on page five of the letter 
regarding Section 23(3) letter be supported, that we will 
report this to the House, in that we will report to the 
House that this recommendation be implemented as soon as 
possible. 


We will go on to the next case which is on today's 
agenda which is Mr. X, it is tab D in our books, if you can 
call this monstrosity a book. 


I want to say before we commence now that you have 
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returned, Dr. Hill, is that in your opening remarks, you 
referred to the fact that you did not give us your general 
overview of the Ombudsman's Office and we thank you for 
allowing us to proceed as expeditiously as possible into the 
cases and we look forward to hearing from you in that next 
week or whenever you do have an opportunity. 


Mr. Bell: Dr. Hill, you have again some introductory 
remarks respecting Mr. X. 


Dr. Hil]: I will be brief, Mr. Bell and Madam 
Chairperson. 


Mr. Bell: I think if you let us catch up to you, where 
is Mr. X in your introductory, in your opening statement? 
Oh, he's called Mr. R. 


Dre Hil s=4Yes). that was? acmistakesoitvshall be Mn. XX. 
That lsea #typo, oMr aiBe lil; 


Mr. Bel]: Whenever you are ready, Dr. Hill. 


Dr. Hill: Thank you, Madam Chairperson. I will be very 
pleased to give you an overview of the whole office as soon 
as the date is set and we can get to it 


Regarding Mr. X, Madam Chairperson and Members of the 
Standing Committee, the case of Mr. X involves circumstances 
very Similar to a case considered by this Committee in 1985 
and reported in the 13th Report of the Standing Committee on 
the Ombudsman. 


The problem in that case and this one involves a back 
Gisability which did not arise out of any specific accident, 
but it is, in my opinion, related to the work of the 
complainant. In the earlier case, the Committee supported 
my view that the complainant's disablement was related to 
his work aS a crane operator. 


In supporting my view of the matter, the Committee 
stated in its 13th Report, and I quote, "the Workers' 
Compensation Board has placed an overly technical 
interpretation on the definition of accident under the Act". 
The question of entitlement, compensation and circumstances, 
such as presented in this case, should not be determined by 
whether or not a worker had the good fortune to experience 
symptoms of pain while actually on the job. 


I believe the view of that earlier Committee is 
appropriate to the present case and urge you to support my 
recommendation that Mr. X be granted entitlement to benefits 
for the specific period of time noted in my recommendation. 
Mr. Bell, my Director of Investigations is prepared to 
present this case. 


Farr & Associates Reporting, Inc. 


Ms. Morrison: Thank you very much. My name is Gail 
Morrison. I am the Director of Investigations at the Office 
of the Ombudsman. You will see, I have got the good sense 
to keep Martha beside me while I do this since she knows 
much more about Workers' Compensation cases than I do. 


Mr. Bell: Miss Morrison, I think to make the record 
complete, the excerpt from the Committee's 13th Report to 
Dr. Hill has referred the Committee to -- refers to detailed 
Summary No. 14 in that report which starts at page 21 of the 
report and through page 23 inclusive. 


Ms. Morrison: That is correct. 
Mr. Bell: And this particular quote is found at page 


= 


25¢ 
Ms. Morrison: At the end of the first full paragraph. 


Mr. Bell: Immediately before the Committee's 
recommendation supporting the Ombudsman's recommendation in 
that case? 


MS, MOLCrison: ml hatel SL COLLeCc.. 


Mr. Bell: And again to complete the record, that 
recommendation was ultimately implemented by the Board some 
time after the Committee's report or -- 


Ms. Morrison: Yes. That, by the way, was the last 
Workers' Compensation case heard by this Committee back in 
LS85., 


Mr. Bell: Now, just to help us, are you relying upon 
what the Committee did in that case as a precedent in this 
case? 


Ms. Morrison: No, I am drawing the Committee's 
attention to the fact that they have considered a similar 
issue before. I think that the case is very similar, but. 
not, of course, the same. I think the reasoning of the 
Committee in that case, with respect to the technical 
interpretation of the Act, may be applicable here, but this 
needs, of course, to be looked at on itS own merits as well. 


: Okay, just to further the Committee, at page 
23, 0f the 13th Report .-—. well, ,Ivquesssatathesbottomnot 22; 
let me just read a couple of sentences to you and ask you 
whether you think, or you believe, that applies in this 
case? In other words, unless the Board, that is the 
Workers' Compensation Board, is able to identify a specific 
incident at work, which immediately precedes the complaint 
of symptoms or injury by the complainant, it will not 
recognize that, in quotes, "an accident had occurred, 
arising out of or in the course of employment?" In other 
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words, the Board does not recognize that a series of 
repeated events which culminate in physical harm to a worker 
can come within the definition of accident for the purposes 
of entitlement under the legislation. 


Mr. McLean: What page are you on? 


Mr. Bell: I am on page -- now I'm on 23 of the 13th 
Report. Just dealing with the specific facts of that case 
from the evidence presented to the Committee, in particular 
the medical opinions, there can be little doubt that the 
Operation of the crane over the years in question, and in 
the circumstances presented, at least aggravated and 
contributed to the complainant's back disability and there, 
we then have Dr. Hill's quote: "The Workers' Compensation 
Board has placed an overtechnical interpretation on the 
Geli Lion Oleaccligent Under. the ACr sete Celera, et 
cetera. Do you say that the Committee's comments in respect 
that are found at the bottom of 22 and at the top of 23 have 
application to this case and if so, why? 


: I think, in that case, the argument 
between the Board and the Ombudsman was the argument over 
whether there had been an accident. That is whether there 
needed to be an individual incident or whether the injury 
could just develop over the years. In this case, we have a 
very similar circumstance. The Board, in this case, has not 
made exactly that argument. The Board's argument is more, 
and I will let them make it themselves obviously, to do with 
the sufficiency of the evidence. Now, again, in this case, 
we have medical opinions which support the connection 
between the disability and the work as we did in a case. 


Mr. Bell: Okay. Well, then, let us forgive that 
digression by me, then, but at least now I understand what 
the 13th Report does or does not mean in respect to this 
case. 


Can you, with the benefit of synopsis and the Dr. Hill's 
23(3) Report, Ms. Morrison, review the relevant facts and 
Opinions and conclusions arising out of those facts for the 
Committee? 


Ms. Morrison: Yes. Would you like me to go through the 
Gocumentation briefly first or is that necessary having 
being through one? 


Mr. Bell: I do not think we have to do it as 
deliberately as we did it before, perhaps, with one 
exception. Again, there does not appear to be a response to 
the 19(3) letter; is that correct? 

Ms. Morrison: That is correct. 


Mr. Bell: I mean a written response. 
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Ms. Morrison: That is correct, but there is, in this 
case, a response to the Section 22 Report. 


Mr. Bel]: That is right. In fairness and particularly 
at page 25, and 26, from John Boyd, in his former capacity, 
there is a letter which everybody agrees serves as a 
response to the 22(3). 


Ms. Morrison: That is correct and I have, just before 
beginning, I asked the clerk to hand out three or four extra 
pages which should be appended to that letter at page 25. 
You will see at the bottom of page 25, the letter refers to 
Memos 30 through 33. Those had been omitted in your 
documents until today. I have added them this afternoon for 
the sake of completeness of documentation. 


Mr. Bell: And was part of the material available to you 
during material times? 


Ms. Morrison: That is correct. Those were made 
available to us attached to the letter of October 9th. 


Mr. Bel]: All right. Well, as I say, again, when you 
take the Committee through the relevant facts, conclusions, 
et cetera, I would ask you to have reference to both the 
synopsis and the 22(3) Report which starts at page 17. But, 
other than that, I do not think there is a need to go 
through the documents in any further detail. 


Ms. Morrison: Thank you. Before we begin, I would like 
to say just a little bit about the kind of case this is. 
This is a disablement case and that is a term of art in 
Workers' Compensation terminology in one respect. If I may 
have a moment to find my Workers' Compensation Act, which is 
hiding in here somewhere. Oh, there it is. Section l(a) of 
the Act is the section that -- 


Mr. eRellsssLetwus catcheupstosvou.. 


Ms. Morrison: And you will see in Section l(a), the 
Gefinition of accident. There are three. The first two are 
not applicable in this particular case. We're talking here 
about l(a) (iii) "Disablement arising out of and in the 
course of employment". Those words are relatively vague and 
in order to make them more clear, the Board has a policy 
which is applied in cases such as this. 


This policy is called Directive 2 under Section 1(1) (a) 
and it says "Entitlement under the amending Act applying to 
accidents happening on and after the 3rd day of April, 1963 
which includes, under the definition of accident, 
disablement arising out of and in the course of employment, 
requires that the disablement which the worker suffers must 
have some causal relationship with the work being performed. 
That is, it is not sufficient that the disablement comes on 
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during work, but rather, there must be something about the 
work which can be considered to have caused the disablement 
to come on such as strenuous work, awkward position, 
unaccustomed strain or even a movement arising out of the 
work which is reasonable to consider has caused the 
disablement". That Directive 2, is meant to inform the 
interpretation of Section 1(1) (a). 


Mr. Bel]: Okay, Just stop. What do you say are the 
essential ingredients of that directive? 


Ms. Morrison: The essential ingredients, as far as this 
particular case is concerned, are that it does not have to 
be a particular incident, that it does not have to 
necessarily arise at work nor would it be sufficient if it 
arose at work. But that there must be some causal 
connection between the disability and the work. 


Mr. Bell: What do you say the phrase ‘something about 
the work' means? 


Ms. Morrison: I believe that it means that the 
disability has to be sensibly related in some way to 
something that the person does while they are working or 
something that happens to them while they are working. 
Okay. In Mr. X's case, he was a post person. You will see 
in the synopsis that he began his work as a letter carrier 
ine.97'o;. 


Mr. Bel]: Is a post person the same as a letter 
carrier? 


Ms. Morrison: Yes. 
Mr. Bel]: Is that the same as a postman? 
Ms. Morrison: Sometimes. 


Mr. Bell: I thought that was a generic term. I am 
informed that it is not. 


Ms. Morrison: Sometimes a postman and a letter carrier 
are the same thing. In this case, they are. In 1980, in 
March, the complainant first noticed onset of pain and 
discomfort in his lower back. He did not, at that time, 
seek medical treatment. He did seek chiropractic treatment 
in August of 1980 and on August, 26th, he laid off, due to 
his lower back disability. 


He resumed work as a letter carrier on September lst, 
1981, so we are talking about a period from August 26th, 
1980 to September lst, 1981. The chiropractor treating Mr. 
X has given evidence at the hearing and by letter that he 
believes the work that Mr. X did contributed to his 
disability. In fact, the chiropractor has done a study of 
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letter carriers and the conclusion of his study was that 
letter carriers suffer an inordinate number of injuries of 
certain types and that these injuries are related to the 
imbalance of the weight they carry as letter carriers. 


This research, which was done by Mr. A, Dr. A, Sorry, 
was reported to the Appeal Board at the Appeal Board 
Hearing. The research has been verified by other 
researchers, Dr. D. It is referred to on page 10 of our 
materials and subsequent to this work by Dr. A, a new mail 
bag design has been devised, which has a thicker padding for 
the shoulder strap and, more importantly, in respect to Mr. 
X's complaint, has a support belt which distributes the 
weight of the bag more evenly. 


Dr. A's evidence to the Appeal Board was that the weight 
of the bag was not really the problem. The real problem was 
the distribution of the weight. Dr. A testified at the 
Appeal Board that he himself had tried carrying a post bag 
filled with the required weight of mail and found that it 
very soon caused him distress. 


In addition to Dr. A's evidence, doctor C, who was the 
treating and operating orthopedist, noted both in a written 
report of February 23rd, 1981, and in his Certificate of 
Disability dated March 12th, 1981 that Mr. X's disability 
can be characterized as being causally related to his work. 


Mr. Bell: Okay, can I just interrupt you there. For 
members of the Committee, this is set out of page 17 of your 
Materials Thevrrost “page Of Dr, HIlls *2270s)—report sat the 
bottom. Ms. Morrison, as you know, I am a stickler for what 
doctors actually say as opposed to what they are reported to 
have said. 


Mr MOLEIsOn: “#Right. 


Mr. Bell: Are you able to confirm that what has 
attributed to Dr. C. at the bottom of page one and 
particularly the phrase that Mr. X's disability can be 
characterized as being causally related to the work; is that 
actually what Dr. C said? 


Ms. Morrison: I can read a quote from Dr. C's letter to 
the medical assessor dated February 23rd, 1981 in which she 
says, "this man appears to be entirely genuine in his 
description of onset and symptoms, so that the accuracy of 
the assertion that his condition appears to have developed 
out of the course of his work seems to be reasonable". 


Mr. Bell: So, we could substitute at the bottom of page 
17, which you have just read, seems to be reasonable? 


Ms. Morrison: Yes. 
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Mr Bele Saal” rrohte 
Mr. McLean: Causally relate. 


Ms. Morrison: Causally related. The doctor has, in his 
Té6ClCEH. essesscect-— stated hrs <oOpinionsthat,, tirstpor all, 
the man appears to be entirely genuine. There has been no 
question throughout this case that this was not a genuine 
back disability and that his condition appears to have 
developed. The assertion that his condition appears to have 
been developed out of the course of his work seems to be 
reasonable. 


Mr. Bell: Can I ask you about Dr. A, or Mr. A, the 
CHLPOrpLacc col .limonoresure. sole i taMresOreDreathe 
chiropractor? In any way, did he say either in an opinion 
Or to the Appeal Board or to you, that the cause of the 
disability, the cause of the back problems in his opinion, 
was the unbalanced bag? 


Ms. Morrison: He related the back problems, yes, to the 
work. 


Mr. Bell: Where and how does he do that in your 
material? 


Ms. Morrison: Well, I can read you some excerpts from 
the testimony. For example, he was asked, ‘Would this load 
carrying contribute to his disability as you have seen 
diagnosed by yourself?', and Dr., whichever doctor that is, 
Dr. (Gres in imy, Opinion, eves... | In my opinion, 1t most 
certainly could be a causal factor as far as setting the 
stage. It can be just a steady, gradual deterioration'. 


And in another place, he was asked about the fact that 
this worker carries this postal bag day in and day out. 'It 
would not be an unaccustomed strain because he was carrying 
this day by day for approximately two years. Would you 
regard generally the whole situation as being an awkward 
position for the purposes of relating it to the work. That 
sums it up. Awkward position’. Again, relating that back, 
to the Board's own policy in which they suggest that one of 
the things which they will look at in trying to find out 
whether a disability is work related is whether there was 
some awkward position in the work. 


Mr. Bel}: All right, now, is there any other form of 
medical evidence that the Ombudsman relied upon in support 
of his opinion in recommendations in this case? 


Ms. Morrison: The medical evidence that we relied upon 
is the report of November 28th, 1980 of Dr. A, the 
chiropractor, and his testimony at the Appeal Board Hearing 
of October 17th. 
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Mr. Bell: And you have told us about that? 


Ms. Morrison: That is right. The other research was 
done subsequent to Dr. A's research which was general 
research into the problems of letter carriers. And that is 
mentioned on page 2 of our Section 22 report. Sorry, page 
18 of your materials. 


Mr. Bel]: The strap that Dr. A has been instrumental in 
devising, is that in use now, by the postal service or 
anyone else? 


Ms. Morrison: Yes, it is. The postal service is using 
this. r 


Mr. Bell: Since when in relation with this complaint? 


Ms. Morrison: I am not sure about that. I am sorry, I 
have not got that date. 


Mr. Bel]: Do you know, is there any direct relationship 
between this particular complaint, this particular injury 
and the implementation -- or the adoption of this new 
shoulder strap by the postal service? 


Ms. Morrison: There is to this extent that Dr. A showed 
the results of his research which had come out of this 
complaint and three or four others which he talked to the 
Appeal Board about at the same time. He said he came upon 
these more or less consecutively, began his research, 
presented his research to the union and management officials 
of the employer, the Post Office in 1980. Subsequent to 
that, they had these verifications done and so, although it 
does not relate directly to this particular injury, it is 
through the research done that arose out of this injury that 
that design was made. 


Mr. Bell: Okay. Now, do you want to go on now and 
explain to the Committee what the Ombudsman's conclusions 
were and his reasons therefor? 


Ms. Morrison: Yes, if you go to page 18, the Section 
22(3) Report, you will see that the Conclusions and 
Recommendations of the very last part of our report, the 
Ombudsman concluded from the medical evidence, which was 
before the Appeal Board, that the low back disability was 
causally related to Mr. X's work as a letter carrier and 
recommended pursuant to Section 22(3)(g) that Mr. X be 
granted entitlement to benefits on a basis of disablement 
arising out of and in the course of his employment for the 
period August 26th, 1980 to September 21, 1981. After 
September lst, 1981, Mr. X returned to work. 


Mr. Bel]: What work? 


Farr & Associates Reporting, Inc. 


Ms. Morrison: Letter carrying. I hope he has a new 


Mr. Bel]: Okay. And the recommendation is? 


Ms. Morrison: That he be granted entitlement to 
benefits. 


Mr. Bell: And what does that translate to in specific 
terms? 


Ms. Morrison: In dollars? 
Mr. Bell: Or otherwise. 


Ms. Morrison: It would be entitlement for a period from 
August 26th, 1980 to September lst, 1981 and I'm told that 
the amount is roughly $16,000.00. 


Mr. Bell: And what form of benefit is it? 
Ms. Morrison: It is temporary total. 


Could you explain that for us for those 
of us who do not know what temporary total is? 


Ms. Morrison: Yes, he was temporarily totally disabled 
so he is being paid like a regular wage for the period that 
he cannot work. If it happened that the discotomy, which 
was necessary, caused him ongoing disablement, he would also 
be assessed for some pension entitlement. Our 
recommendation here has been for entitlement for that 
period. 


Madam Chajrman: Mr. McLean. 


Mr. McLean: Thank you, Madam Chairman. Is he still 
working now? 


Ms. Morrison: I believe so. 


Mr. McLean: And is there ongoing chiropractor treatment 
or is he having still medical problems? 


Ms. Morrison: Not that I'm aware of. 


Mr. McLean: He had this problem approximately for a 
year? 


Ms. Morrison: He had a discotomy in November of 1980, 
which was necessary because of his back injury and he then 
recovered from that. 


Mr. McLean: You say it was an injury. How did he hurt 
Loe 
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Ms. Morrison: The medical evidence relates the injury 
of his back to his carrying of letters day after day. The 
uneven weight of the mail bag. Oh, do you want to know what 
ites called, Nis yinvury? 


Mr. McLean: Well, yes, okay. Tell me what the problem 
is. 


Ms. Morrison: A disk protrusion and the doctor at the 
Appeal Board Hearing testified that this injury to his back 
had occurred from the daily uneven distribution of the 
weight of mail that he carried. 


Mr. McLean: Does everybody carry the mail the same way? 
Does everybody have different -- 


oj a : They have different routes and different 
amounts of mail. 


Was it the way that he carried the bag is 
what caused the problem? 


Ms. Morrison: Well, that is why they have modified the 
bag now because this was cauSing problems in a lot of mail 
Carriers or apparently. 


Mr. McLean: I see, thank you. 
Madam Chairman: Mr. Pollock. 


: Temporary total means that he would get 
what, 75 per cent of his wages at that particular, point in 
time? 


Ms. Morrison: That is right. 
Madam Chairman: What did Mr. X receive during this 
period of time? What did he -- did he get any other kind of 


compensation during this period of 13 months or 14 months 
when he was unable to work? 


: He would have had unemployment insurance 
benefits. 


Madam Chairman: And sick leave from the Canada Post as 
well? 


Ms. Morrison: I would assume. 
Madam Chairman: In terms of the new -- 
Ms. Morrison: These do not pile up on top of those. 


Esentially those benefits are set off against these 
benefits. I understand from Martha that they would be paid 
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back if you were entitled to Workers' Compensation. 


Madam Chairman: In terms of letter bag carriers who, 
you know, I gather, we could have everybody in the Post 
Office coming forward with this type of complaint. So, just 
by reason of having delivered mail with the old bag and 
having loads of 20 to 30 if you had any kind of propensity 
or tendency towards back problems, this would be a causal 
relationship if you had a back problem and you were a letter 
carrier? 


Ms. Morrison: Well, 1 think that there might be some 
people there who have been injured by carrying letters. If 
there are, then they are properly compensible under the 
Workers' Compensation Act. 


If they come forth today as suddenly realizing that oh, 
Mr. X got money, I think I would like some too, then their 
claim would be judged, the validity of the claim would be 
judged accordingly. It would surprising if they would have 
the medical evidence that Mr. X has to back up their claim. 
And obviously, they cannot just come forward and say, oh, me 
too. 


Madam Chairman: Mr. Bossy. 


Mr. Bossy: I am sort of interested in that, because 
having been a farmer for many years and also paid 
compensation and met an awful lot of people that worked in 
tobacco and tomatoes and cucumbers and had an awful lot of 
sore backs, whether lower or wherever it was. All of these 
people could, or many of them could, have qualified for 
compensation. If this is because of the type of work they 
are doing, picking up and stooping down and picking up that 
basket of 50 pounds, not 50 pounds, but carrying this basket 
along and now, there were many people that were under 
doctors’ care but never drew compensation. 


I am sort of wondering here, too, another factor is how 
Much net benefit, if there was an agreement to pay this 
$16,000.00, was net benefit to Mr. X. would this be, or are 
we transferring funds from the Workmen's Compensation to the 
Unemployment Insurance Commission to a Pension Act. What 
are we doing here? 


Ms. Morrison: Well, there would be some of that 
because, obviously, he is not entitled. He would not have 
been entitled to UIC had he been getting Worker's 
Compensation, so he cannot have it both ways. 


To speak to your other problem about the tomato pickers 
and that. I think, first of all, it has not always been the 
case that the Act has allowed claims of this sort. 


The policy that I read you dated from 1963. The policy 


Farr & Associates Reporting, Inc. 


B=18 


is fairly strict in some respects. It is not just, I was 
out in my garden and have a sore back from what I did 
yesterday. It has to be related to the work and the policy 
does set out things such as an awkward position and 
repetitive, a particular kind of repetitive action which has 
to be shown to be in some ways connected with the kind of 
injury that results. I think that the Act intended that it 
should compensate people in situations where their work 
gives rise to their injury, and that's the case here. That 
is the evidence here that this person's work gave rise to 
his injury. 


Mr. Bossy: Now, you did not quite -- as far as the 
money transfer, you did not have figures where there is the 
net" benerresero Mr 2X. 


Ms. Morrison: Apparently, according to Martha's quick 
calculations, he would get about 15 per cent more if he were 
entitled to Workers' Compensation benefits than he would 
have received under UIC benefits. 


: So, after the payback, he would have the net 
results of 15 per cent? 


Ms. Morrison: Fifteen per cent, right. 
Madam Chairman: Mr. Charlton. 
Mr. Charlton: I was going to deal with the same thing. 


Madam Chairman: Anybody further questions? Mr. 
Carrothers. 


Mr. Carrothers: Turning once again to the causal 
relationship here, there seems to be some indication that 
Mr. X might be overweight. I am just wondering if in the 
medical evidence you have discusses the impact that that 
Might have had on lower back and how that might have been 
Girected with carrying the bag? 


Ms. Morrison: There was, as far as I can tell, no 
discussion of being overweight by anyone other than those 
memos that I have shown you. He weighed 205 pounds and he 
was five foot, eleven. I was trying to assess for myself 
what that is like and asked my husband about it and he said, 
well, his son who is about five foot, ten and looks after 
himself well, certainly weighs 205 pounds and he is not 
overweight. That's very relative to the kind of shape you 
are in and 205 pounds is not an astounding weight for a five 
foot, eleven person. We do not have any evidence that he is 
overweight, except for that comparison. Two hundred and 
five pounds and five foot, eleven. 


The other point that is probably worth thinking about in 
terms of overweight is had he been an overweight person and 
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in doing his work, hurt himself, he would not be denied 
compensation because he was an overweight person, and that 
is not a relevant factor in deciding whether someone gets 
compensation for a disability which otherwise arises from 
his work. 


Mr. Charlton: I think there is some discussion in 
medical literature about stresses on lower back because of 
being overweight and that may be not the issue. The 
question I had was whether your medical reports talked about 
it and you're saying they did not. So I want to be clear 
about that. 


Madam Chairman: Mr. McLean. 


: Thank you, Madam Chairman. I think the 
$16,000.00 of temporary approximate total is not an issue 
here. I think the issue here is the principle and the 
criteria and the medical reports that are being used. I 
believe that as the Chairman has indicated, that there are 
lots of people who could probably or want to apply, but have 
had sore backs. I do not know why they have sore backs. I 
know I have had sore backs. I used to be a milkman, but 
instead of lifting one case, I would lift three and it is my 
own stupidity, but I had a sore back while doing it. And I 
think some of these cases like that can happen. 


And we have to bear in mind here, when we're talking 
about because the bag was not proper and may have not have 
been proper and there is really some reservations in my 
mind, when we look at the Workers' Compensation Act, it 
indicates injury on the job and there 1s a very fine line 
here whether it was an injury on the job or whether it was 
from his weight or because he was carrying the bag wrong. 
It is difficult to say, from a Workers' Compensation 
standpoint of view that he was injured on the job. So, I 
have some reservations about it. 


Ms. Morrison: Just to answer briefly, this is not just 
a sore back. I mean, this was a disabling back injury 
before which he eventually had a discotomy. I do not think 
there has been any suggestion anywhere that it was anything 
but a genuine disability. You know, I understand what you 
are saying about a sore back. I think we ought to clear 
that this was a serious sore back. 


Madam Chairman: Mr. Charlton. 


Mr. Charlton: I think she should maybe take that 
question a step further. I presume that in the medical 
opinions, which were expressed relating a disk protrusion to 
his work as a letter carrier and the carrying of the uneven 
weight, it is what the doctors are saying is that it is the 
awkward position which caused the disk protrusion to occur, 
not that the carrying of the bag may or may not have caused 
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a backache. 


Ms. Morrison: That is right. Assuming that the medical 
evidence given at the Appeal Board was very clear that the 
way in which the weight was distributed, not the way it 
sounds was the important factor. 


Madam Chairman: Mr. Lupusella. 


: Thank you. I have a question in 
relation to whether or not there was medical evidence on 
file which might suggest that Mr. X was suffering from a 
degenerative disk which eventually had been aggravated by 
the kind of work which he was performing.- Are you aware of 
any X-rays performed on this man's back prior to the time 
when-- 


Ms. Morrison: No. 

Mr. Lupusella: --when he went to a surgeon? 
Ms. Morrison: No, and he was very young. 
Mr. Lupusella: How old is he? 


Ms. Morrison: I think he's now, I think he was 30 in 
1980 when this happened. So he is a very young man. 


: The other question which I have is how 
do you reconcile the fact which is before us, which is the 
bag which the man was carrying and the Board's policy in 
relation to the principle of an upward position, number one, 
which might have caused the disablement or a movement or 
movements, as I interpret, arising out of the work. How do 
you reconcile the two, the bag and the two principles 
compromised on the Board's position, awkward position, a 
movement arising out of the work? 


Ms. Morrison: Well, in the excerpt that I have read 
from the Appeal's transcript, the doctor definitely answered 
the question very clearly that the way in which the mail bag 
distributed the weight caused an awkward position and he was 
asked those exact words because those were the words in 
policy and he agreed that that was the problem. 


: Thank you. And the final question is 
the Board's finding or deliberation which denies the 
implementation or the recognition of the benefit of doubt. 
Why the benefit of doubt was not implemented on this 
particular case when we know for a fact that the benefit of 
doubt should always be taken into consideration when there 
are certain factors which are inclined to recognize that 
particular disablement has been caused by the work performed 
by the employee. 
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Ms. Morrison: I think that is a question you might want 
to address to the Board representative. From reading the 
Appeal Board decision, the statement is just there, the 
benefit of doubt does not apply. We, in reviewing the 
evidence which was before the Appeal Board, felt that there 
was much more evidence for the connection than there was, 
there was no evidence against the connection. And perhaps, 
we would have suggested that they did not need to apply the 
benefit of doubt because there was such good evidence. But 
I think that's a question you ought to put to the Board 
representatives when they have there opportunity. 


we AnG the Hinal’question,- 1 'm sorry... 11 
said that was final, the previous one, but this is one is 
the final one. 


Page two of the synopsis which is before us. The 
Ombudsman's analysis of the issues, number two, the treating 
and operating orthopedic expressed his opinion in a written 
report dated December 23rd, 1981 and the Certificate of 
Disability dated March 12th, 1981. That is the complainant's 
disability could be characterized as being causally related 
to his work. How do you interpret this type of expression 
coming from a doctor which is not extremely supporting the 
thesis or the principle that the disability, in fact, has 
been arising as a result of the kind of work which Mr. X was 
performing? 


Ms. Morrison: That is a good question and there are a 
couple of points I would like to make to that question. 


The first is that I will just read again what he said 
exactly so that you can see the connection between this 
statement and what he said. He says this man appears to be 
entirely genuine in his description of onset and symptoms, 
so that the accuracy of the assertion that his condition 
appears to have developed out of the course of his work 
seems to be reasonable. This might seem to be faint, but in 
a recent book on Worker's Compensation in Ontario, this 
problem of causation in medical issues was discussed. This 
book is called "Workers' Compensation in Ontario" by N. 
McCombie and G. Newhouse. It's a 1987 book, which I was 
reviewing for this case. 


They talk a bit about causation and suggest that the 
Worker's Compensation system requires a balance of 
probabilities, connection between two things. 


The medical profession, on the other hand, is trained to 
require a higher standard of proof in arriving at its 
conclusions as medical people. 


So, it suggests in this article, but often you will have 


a doctor who will not put things as strongly because of his 
medical training as the WCB doctors may in coming back 
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because they are used to the standard to prove that is used 
by the WCB. That is the balance of probabilities. And they 
Suggest that it is very frequent that doctors will use 
things like 'may be related', ‘cannot be ruled out', ‘seemed 
to be connected to', when they really mean on balance of 
probabilities, it is more likely than not that there is a 
connection. I think that this statement is quite strong, 
really. And we would certainly characterize it as evidence 
for a connection, not against a connection. But that is, 
you know, I think that's all we can say. 


Mr. Lupusella: What is the criteria taken by your 
office to review the medical evidence which has been 
Submitted before us and why you did not take, for example, 
the alternative to refer this medical doctor's evidence to 
an independent specialist for a further review and further 
findings? 


Ms. Morrison: We did not have any medical opinions 
which went against it and the one which, that one which is 
the orthopedists, which I have read, is, I think, is fairly 
Straight forward and supports it. 


Let me just read you a paragraph of the opinion of the 
Dr. A. He says, "It is my opinion that the carrying of the 
mail bag was definitely an irritation to this problem, 
possibly causative. Doctor =i GL CONCULRS .ON, Chis 
point. In light of the fact that there was no actual 
injury, it leads one to suspect that this falls under an 
occupational hazard and in Mr. 's case, it became 
debilitating. He was not malingering, nor was his pain 
imaginative. Letter carriers in general have a much higher 
incidence of low back disorders." 


Mr. Bell: Can you strike the Claimant's name from the 
record, please? 


Ms. Morrison: That was not the Claimant's, it was the 
Doctoe+s. 


Mr. Bell: You also said the Doctor's name. 


Madam Chairman: Can we strike from the record, both the 
Claimant and Doctor's name as well. 


Ms. Morrison: Thank you, my apology. 


: It happens at least once in a while. You 
are the one that did it this time. 


Madam Chajrman: Please continue. 
Ms. Morrison: That was the end of the paragraph. 
Madam Chajrman: Mr. Charlton. 
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: We have been running this debate around 
the causal relationship between the work and the injury to 
the back. Is there any indication from anyone from the 
Board, from their investigations of the case, or from any 
other medical report of any other possible cause for a disk 
protrusion in the gentleman's back? 


: There are medical reports that suggest 
there is a causal relation there. No medical reports -- 


Mr. Charlton: Are there indications from medical 
reports prior to the claim of any problem of the claimant's 
back? 


Ms. Morrison: No. 


Mr. Charlton: Thank you. 
Madam Chairman: Yes Mr. Bossy. 


Mr. Bossy: I would like to go back to this page two 
again, number four. The analysis where it says one of the 
complainant's co-workers and one of his supervisors verified 
that lower back disabilities are common amongst letter 
Carriers and fairly substantiated the complainant's verions 
of events and subsequent disability. So, they verify that 
it is very common amongst letter carriers, that in itself. 
And I would not know how many cases similar to this that in 
common have been brought to the Ombudsman for help. In your 
discussions with the Board to try to resolve this without 
coming to the Committee, did the Board indicate to you that 
there were many others that were drawing compensation? 


Ms. Morrison: No, they did not. 


ste SOnthatayervit is a°veryacommon thing) that 
exists within letter carriers, should the post office or the 
letter carriers all be warned ahead of time; in other words, 
that anyone that may have a sore back -- or that this job 
could cause deterioration of your back. Is every job to be 
posted to carry that warning? 


Ms. Morrison: I think that that might be a good 
suggestion had they not fixed the problem by adopting this 
new design of bag. The old bag did not distribute the 
weight evenly and the doctor connected this injury, this 
disability to -- 


Mr. Bossy: So you are saying really that if we pay for 
this one, we may not have to have any more claims because of 
that? 


Ms. Morrison: But, the new bag is helping. 
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; That is sort of my comfort because of the 
fact that it is very, very common amongst letter carriers. 


Ms, Morrison: Certainly, I think complaints are common. 
This is a serious disability. I mean, not everyone who says 
they have a sore back ends up having a disk operation. 


: I am going to reserve that question that I 
would like to ask the Board. 


Madam Chairman: Any further questions by the Committee 
at this time? Mr. Bell. 


Mr. Bell: Thank you, I think members of the . 
Committee -- Mr. Glasberg, you again want to speak to this 
matter? 


Mr. Glasberg: Mr. Nemet of our office will. 


Mrs Bell: All sright..e°Dr.wMcRharblane,;mileabeimeve, cis 
somewhere in the audience. 


: Dr. McFarlane, would you like to stand up 
and identify yourself? 


Mr. Bell: The Committee may or may not wish to speak to 
Dr. McFarlane. In fairness though to, I think, in terms of 
Dr. McFarlane's participation as announced this morning that 
Since then, Ms. Morrison has provided the Committee with 
three documents, Memos 30, 31 and 33 wherein Dr. McFarlane 
waS an active participant. So, I think it certainly would 
be appropriate to ask him about anything arising out of 
those documents. But we will see how far we get. 


Mr. Glasberg, the Board's position as known to the 
Committee is set out in two places in the material, the 
second page of the synopsis and also Mr. Boyd's letter of 
October the 9th, 1987, which is at page 25 of the 
Committee's material and attached four memos. So, with 
reference to those two locations, can you explain to the 
Committee what the Board's reasons are for not accepting the 
Ombudsman's recommendation in this case? 


: I turn the microphone over to Mr. Nemet 
at this point. 


Mr. Bell: Thank you. 

Mr. Nemet: Thank you, Madam Chairman, and Mr. Bell. 

Just before I begin, perhaps I could just make a comment 
with respect to the Appeal Board decision itself which is, 


of course, the subject matter of the -- 


Mr. Bell: That is page four of the Committee's 
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Material, page four and five, the one dated December, 1983? 
Mr. Nemet: That is correct. 
MreeeBely) sa Aliotirighty 


Mr. Nemet: Regrettably, the Appeal Board did not set 
out in its decision a detailed analysis of the issues and 
the evidence it felt determined the question of entitlement 
in this particular worker's case. As an aside, I can inform 
the Committee that since the October '85 amendment to the 
Workers' Compensation Act, by Bill 101, that the Board has 
Made great strides in improving the quality of its 
decision-making and, in fact, has been subject of 
commendation from the External Appeals Tribunal in terms of 
noting the improvement made. 


As it has already been said by the Ombudsman, the Board 
made a couple of findings that are important. Number one, 
that there was no specific event which would be categorized 
aS an accident and an unidentifiable occurrence. I guess, 
more importantly and what was really the essential points in 
the argument before the Appeal Board, they ruled that this 
was not a disablement which had arisen out of and in the 
course of Mr. X's employment. As Mr. McLean said, this 
issue really is one of a fine line and the question is: Can 
we and can the Committee or the Ombudsman question the fact 
finding of the Appeal Board which was set up to determine 
which is a lay tribunal, set up to determine the issues of 
causation and entitlement for compensation? 


Mr. Bell: While you are pausing and while we are on 
that decision, the number of things that that decision does 
or does not do. First of all, it references the testimony 
OLPDILMA, 1.e,> thevchiiropractor. *Anda= Dr. A's) study." It 
also references the opinion of Dr. C, the orthopod, and what 
it quotes as his opinion there is a definite connection 
between Mr. X's low back condition and the work he performed 
as a letter carrier. There is not anywhere in the decision 
any findings referrable to those two opinions-- 


Mr. Nemet: That is correct. 

Mr. Bel]: --in a specific sense. 

Mr. Nemet: That is correct. 

Mr. Bell: Further, the last full paragraph on page two 
of the decision, page five of the material, the Appeal Board 
concludes that evidence does not establish that a specific 
accident in the employment has occurred. Now, can you and I 


agree that that means as far as this Board decision is 
concerned a specific incident? 


Mr. Nemet: That is correct. 
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Mr. Bell: Well, we do not have to give it an example, 
and that is an '83 decision. 


Mr. Nemet: That is correct. 


Mr. Bel]: Can we also agree that that does not 
represent today, the definition of accident under the Act or 
your policies for the purposes of determining entitlement to 
a disability? 


Mr. Nemet: I cannot confirm that. I think the problem 
Vs) == 


Mie pel I am sorry, you could?» 
Mr. Nemet: I cannot confirm. 


Mr. Bell: Can. 


Mr. Nemet: That is no longer. Now, the problem, of 
course, is with the Appeal Board Decision itself and the 
wording of it. 


Mra Bell: |No,-o am Sorry, sesustihad diiticulty 
hearing. You can confirm that that is not the same? 


Mr. Nemet: That is correct. What really has happened, 
the difficulty with it as you can appreciate is the wording 
of the decision. What is commonly referred to as an 
accident and referred to where the Appeal Board notes and 
accepts, is with respect to the definition section of 
accident, I quote section 181 and 2, the specific chance 
event or willful intentional act. Reference to the word 
disablement, I think, is referenced to III of that 
definition, the disablement arising out of the course of 
employment, which together -- 


Mr.-McLean: Point of ,order.~ Pointe of: ‘order: 
Madam Chairman: Yes, Mr. McLean. 


Mr. McLean: You did not get the question. I think the 
fact was, it was asked: Has your policy changed since and 
relates - or does not point to a related accident? 


Mr. Nemet: No, the policy has remained the same. 


Mr. Bel]: In the old days, i.e. '83, about three 
Ombudsman reports ago when we wrestled with the definition 
OL .aceident.) the; Board jrequimredaal ispecits cyevertam Lt yOu. om 
were a machine operator, something had to hit you or you had 
to fall down or something. You had to experience symptoms 
immediately to be the same, correct. 
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Mr. Nemet: With respect to one of the parts of the 
Gefinition of Acts. 


Mr. Bell: Right, and in this Decision this Board says 
the evidence did not establish a specific accident, i.e. a 
specific event. 


Mr. Nemet: That is correct. 


Mr. Bell: Okay, and, therefore, because there was not a 
Specific accident, there is not disablement, there is not 
entitlement. 


: No, I do not think you can read that from 
the decision. 


Mr. Bell: Well, how else do you read it? 


: Because they refer specifically to the word 
"disablement". 


Mr. Bell: Well, where do they say in this decision that 
this man was not disabled? 


Mr. Nemet: You have to qualify the word disablement as 
used in the decision. 


Mr. Bell: Where did they say there was not disablement? 


Mr. Nemet: They do not. They are saying that it is 
disablement within the provisions of the Workers' 
Compensation Act, i.e. disablement arising out of and in the 
course of employment. 


It is clear from what was argued at the Appeal Board 
from the transcript that what they were concerned about was 
analysis of whether or not there was a disablement arising 
out of the course of employment. Now, part of the problem 
with these decisions was that it is not abundantly clear. 
You have to go back and examine the circumstances at the 
hearing to be able to confirm that it is right. 


Mr. Bell: I mean, can you and I agree that if they had 
found that there was an accident, a slip and fall, an 
accident however they defined it, they would have found 
disablement? 


Mr. Nemet: They would have, but what I am saying is 
that what they ruled on is that there was not a disablement 
ari singsOur On. thie Lalla 

ME peri: 9 Okay, ali right, I understand. 


Mr. Nemet: --which does not have to be a non-specific 
event. 
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Mr. Bell: Maybe we are trying to squeeze more out of 
this. Just again for clarification, we can agree now that 
the phrase ‘something about the work'-- 


Mr. Nemet: Yes. 
Mr. Bell: --that is part of your policy. 
Mr. Nemet: Right. 


Mr. Bel]: We can agree now that included in the 
definition of accident for the purposes of the Act and 
entitlement, is a recurring incident at work which over time 
causes or contributes to a disability? 


Mr. Nemet: That is correct. 


Mr. Bell: Causes or contributes to a physicial 
condition which causes the disability? 


Mr. Nemet: That is correct. 


Mr. Bel]: And in hypothetical terms, it is possible for 
there to be something about the job of a letter carrier 
which would cause some kind of injury resulting in some kind 
of disablement and I am speaking in a hypothetical sense. 
You are not saying that there is nothing about the letter 
Carrier employment that would cause any type of injury 
between the disability? 


Mr. Nemet: No, I am not. 


Mr. Bell: Okay, can I focus it, a bit. What do you 
say, why do you say that in the circumstances of this man's 
employment, carrying the bag, with whatever variation of 
poundage over whatever variation of distance is in question, 
why do you say that there is not something about that work 
that caused this injury and this disablement? 


Mr. Nemet: What I am saying is the Appeal Board having 
examined all of the evidence, they were not satisfied that 
the balance of probabilities, the employment was a 
Significant factor or cause of this man's disability. 


Mr. Bell: Well, the Ombudsman says, yes, I have read 
that report and I have read your file and I disagree. 


Mr. Nemet: That is correct. 


Mr. Bell: Why do you say the Ombudsman is wrong in that 
conclusion? 


Mr. Nemet: Because I think that you have to examine, as 
I was saying earlier, about what the Appeal Board is 
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designed to do and the fact that the Compensation Board was 
to provide a lay tribunal of organization to adjudicate 
thousands of claims a year and provide fair and equitable 
treatment for all workers. 


Mr. Bel]: Well, do you say that this Appeal Board 
decision is correct? 


Mr. Nemet: Yes, I do. 
Mir sBell: Why. 


: I say that it is not unreasonable. They are 
finding a fact and the causative issue is not unreasonable. 


Mr. Nemet: Because I think that they were entitled to 
look at the significance of the work, the significance of 
the weight, and in relation to the severity of the injury 
and reasonably conclude that it was not reasonable that that 
reasonably unstrenuous activity at work caused this type of 
disability. In addition, the medical report, Dr. C's 
report, is not particularly strong. It does not set out any 
detailed theory of causation and has been corrected by the 
Ombudsman. It just says the assertion of the -- I find the 
worker to be credible and his assertion that it is work 
related is reasonable. 


Mr. Bell: Okay. How about, and maybe this is not fair 
to the Appeal Board, because I am not sure of the 
chronology. How about Dr. A's study? How about Dr. A's 
study? I mean, It is mentioned by the Board but the Board 
does not do anything with it. What do you say about that 
study which appears to have been accepted totally by the 
postal service and including the adoption of a specially 
designed strap to balance weight? 


Mr. Nemet: Well, I say to that that if that was 
evidence to suggest that such injuries are possible, but do 
not forget, the Appeal Board and what the Board is concerned 
about is, in this particular case, did the work cause the 
disability? Now the study indicates that that is possible, 
that is all it does. You have to go by, as a matter of 
fact, whether or not the disability was caused by the work. 


Mr. Bell: Dr. A says that it was. I know specifically 
what this man did. I have done a study in general terms and 
I say it did. Doctor C said it did. So -- 

Mr. Nemet: Well, Dr. C, again to emphasize, did not 
indicate, just indicated that it was reasonable, and again, 
relying upon the incidents as they relate to be reasonable. 


Mr. Bell: Read your own Board. The Board in the top of 
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page two to its decision quoting C, he believes, there is a 
definite connection between Mr. X'S low back condition and 
the work he performed. 


: Maybe; -Locanr just -addva polnt (atathirs 
stage. I think we really have come down to the issue of 
equality of evidence and we have a report by a chiropractor, 
who is not a medical doctor. Unfortunately, we do not know 
fully about the equality of this study. What design would 
be accepted for publication in a scientific journal. So, I 
mean, in a spectrum of quote unquote "medical opinions", if 
ten was a top opinion by an orthopedic surgeon with full 
reasoning and a complete logical causation, if that is your 
standard, then the evidence by this chiropractor, in my 
view, is way over at the other end of the spectrum. 


We do have another report from an orthopedic surgeon, 
but it is a curious medical opinion. It basically says 
well, because I think this injured worker is credible, I am 
going to agree that the theory that he's putting forward 
makes sense. And sure, we have got some medical evidence on 
file, the inference I draw is that the Appeal Board did not 
believe that the evidence was of sufficient enough quality, 
nor was it persuaSive. 


Mr. Bell: May I just interrupt? Does the Workers' 
Compensation Board today rely upon the advice and opinions 
given by Dr. McFarlane in respect of the claim, the 
circumstances of the injury and the alleged disability? 


: I believe that we did ask for opinions 
from Dr. McFarlane. 


Mr. Bell: Are you relying on anything Dr. McFarlane 
advised or gave by way of an opinion as represented by these 
memorandums in support of the Board's decision not to 
implement the Ombudsman's recommendation? 


: I believe Dr. McFarlane's opinions 
Supplement the Board's common sense view that this type of 
incident, carrying a 12 or 15 pound mail bag, was not 
sufficient to induce the type of injury complained of by 
this postal worker. 


Mr. Bell: Mr. Glasberg, I will ask you a third time. 
Are you relying on anything Dr. McFarlane advised or gave by 
way Of medical opinion in support of the Board's position 
not to implement the Ombudsman's recommendation? Now I do 
not: think=that is 7agdreficult question. 


Mr. Glasberg: Well, I think I have answered the 
question. It is one factor among others that we have taken 
into account in taking the position that we are not prepared 
to accede to the Ombudsman's position. 
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Mr. Bell: Are you not able to answer that question, yes 
Or no? We either are relying on what Dr. McFarlane advised 
Or gave us by way of opinion, or we are not? 


Mr. Glasberg: Well, I think the point is and it is an 
important one and it is perhaps something that I have not 
been able to to get across is that medical opinion is one of 
the variety of factors that must be taken into account in 
making a decision as to caution. 


Within the Boards, the Claim's Adjudicator, the 
Hearing's Officer or whomever, who is responsible for making 
the decision, the adjudicator relies on the evidence or the 
advice. He may rely on the evidence provided by a physician 
to assist in the decision-making process. But the evidence 
provided by a physician may not be definitive or else we do 
not need adjudicators and we should have all the doctors 
render decisions. 


Mr. Bell: Can you refer to page 25 or the first page of 
Mr. Boyd's October 9th, ‘87 letter? I do not mean to take a 
lot of time with this, but I just want to know where Dr. 
McFarlane's input sits. Do you have that letter? 


Mr. Glasberg: Yes, we do. 
Mr. Bell: Do you see the last paragraph of the first 


Pier olesterc:auves; 


Mr. Bel]: Would you agree with me on a reading of that 
paragraph that Mr. Boyd proffers Dr. McFarlane's input, at 
least in part, in support of the Board's position not to 
implement the Ombudsman's recommendation? 


: Certainly, it was a factor and probably 
an important factor. 


Mr. Bell: All right and can we just look at what Dr. 
McFarlane, in these memorandums, has said to either Mr. Boyd 
Or anybody else that was involved in this process, and I say 
this with all due respect to Dr. McFarlane who has appeared 
before this Committee before, has been very helpful. But, 
this is not intended at all to be a comment on the quality 
or the weight of what he has said, but rather what the Board 
looks at. 


Would you look at Memorandum 31, Mr. Glasberg, and I 
just recall what you said in terms of the type of things 
doctors say and how they say it. 


Will you look at the second paragraph where Dr. 


McFarlane says ‘I suspect, therefore, that a weight of 12.5 
to 20 pounds would certainly not tax his strength' and then 
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skipping a sentence, ‘it would seem to me that one should be 
considering whether his overweight might be a wear and tear 
factor'. Now, you agree with me that that is the type of 
language and the type of opinion that you just criticized a 
few minutes ago? 


Mr. Glasberg: That is fair. 


Mr. Bell: Then, would you look at Memorandum 33, a 
further Dr. McFarlane. Second paragraph ‘However, he 
obviously is a big man. I doubt very much that carrying a 
mail bag weighing in the region of 12.5 average over a 
distance of five miles a day would produce any back 
Gisability. I certainly cannot see it producing any wear 
and tear as mentioned when you consider that his overweight 
was probably in excess of the weight he was carrying in his 
bag'. Now, again, would you agree with me that is the type 
of medical opinion or at least the language of same that you 
criticized a few minutes ago? 


: I believe that it underscores the limits 
for which we can apply medical opinion. We seem to be 
asking our physicians at times for them to be magicians. 
There are limits to their medical expertise. There are fact 
Situations that you would have to be prescient almost, in 
order to to establish a reasonable connection between the 
work place and the result. 


I think we are in a situation here where we have got 
conflicting medical evidence and it is up to the adjudicator 
to make a common sense judgment about whether carrying a 
mail bag of 12 or 15 pounds is the type of incident that is 
likely to produce a serious injury, a disk protrusion. 


I am not a physician, but looking at the facts from a 
common sense matter, I am very suspicious about the nature 
of causation. I would think that a scenario as likely would 
be that the individual, like many others, did suffer from a 
pre-existing condition. He had a disk problem. It may have 
be something else. I am speculating. ‘ 


Mr. Bell: That does not disentitle him. 


: No, it does not disentitle him, but I 
think you have to look at the question of the extent at 
which the incident at work may have triggered the underlying 
condition. Let us be frank. There are tens of thousands of 
individuals in this province walking around with back 
problems, and if we are going to take the position that the 
least trivial incident at work where we cannot establish 
causation, it is sufficient to entitle us to award 
compensation, we are going to have a very grave impact on, I 
would think, the financial viability of the Workers' 
Compensation system. That is by way of an aside and 
probably not relevant at all to determining the facts of the 
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case, but it has got to be something in the back of your 
minds as legislators. 


Madam Chairman: Mr. Charlton. 


Mr. Charlton: We have had -- I was listening to this 
question from Mr. Bell, and we have heard a number of 
members during the course of the questioning as they refer 
to backaches and sore backs. Backaches and sore backs can 
often result from the position which you sleep, the way you 
Sit. Disk protrusions, I would think, do not just happen. 


You made a comment a few moments ago about I cannot see 
carrying a 12.5 to 15 mail»bag.causing.a. disk, protrusion. 
Disk protrusions do not just happen. And you again, using 
the language of many doctors in the reports, made an 
assumption of a pre-existing condition because you could not 
envision a mail bag causSing a disk protrusion. Does the 
Board have any evidence at all from this issue? 


: The issue was not canvassed at the Appeal 
Board, so I would assume the answer to that question is no. 


Mr. Charlton: Did this claim go to investigation when 
it was at the claim stage? 


Mr. Glasberg: Yes, it did. 


Mr. Charlton: Was there any evidence in the 
investigation of any prior condition that may have related 
to a disk protrusion? 


Mr. Nemet: No, the report on the investigation 
indicates that the worker indicated no prior back problems 
and experienced no back problems prior to his employment 
with Canada Post. 


Mr. Charlton: Has the Board any medical evidence which 
indicates another cause for a disk protrusion, remembering 
that disk protrusions just do not happen? 


: I think that the better question to ask 
is whether the incident at work caused the injury. It is 
not, it is not up to the Board in a sense just to speculate 
on other theories, it is necessary for it. 


: Now, we have the benefit of the doubt 
section of this Act when the evidence is equal pro and con. 
I would suggest that what we have in this case is not even 
equal evidence. We have two doctors and the Board does 
recognize chiropractors as doctors and the Board also pays 
for the treatment by chiropractors. I would suggest to you 
that unless with evidence supporting -- medical evidence 
supporting the claimant's assertion that the problem 
occurred as a result of his employment, that the Board is 
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required under its own legislation to either find another 
cause or accept the claim under benefit of the doubt. 


: Well, just to explore benefit of the 
doubt, this provision will only be used under the most 
unusual circumstances where you have got evidence for and 
against equally balanced. It is really the odd occasion 
because usually the facts predominate one way or the other. 
But the standard of proof within this Act is that you have 
got to prove the existence of an injury by accident beyond a 
reasonable doubt. 


Mr. Charlton: Accident sub three in this case. 


Mr. Glasberg: I am sorry. 
Mr. Charlton: Accident sub three in this case. 


: In any case. It is unfortunate that the 
Appeal Board did not see fit to elaborate on its reasons. 
If they had done so, perhaps we would not be here. I do not 
know. But unfortunately, we are left in what is admittedly 
a difficult situation of trying to put ourselves in their 
shoes and perhaps trying to make an independent common sense 
decision. 


Mr. Charlton: We are not here to put ourselves in the 
position of the Appeal Board. We are here to consider the 
evidence in the case and to make a decision. That is our 
role and, therefore, I am asking you questions related to 
the evidence that the Board has that would indicate any 
other cause for something you have admitted does not just 
happen. A disk protrusion which required an operation. 


Mr. Glasberg: Just to repeat, it is not the Board's 
obligation or onus to disprove some other causes. The onus 
falls on the injured worker essentially, and since it is an 
inquiry system on the Board as well to prove that a 
particular theory of causation is more likely than not. 


Mr. Charlton: And is it not the case that in this case, 
the worker has done that in two medical reports from two 
separate doctors? 


Mr. Glasberg: Well, again, I mean, medical reports 
themselves are not magical. You have to look at the quality 
of reasoning that underlies the medical report. And the 
case of the orthopedic surgeon, that reasoning, in my view, 
is completely absent. It is as if almost the physician 
really did not turn his mind to the subject. 


Mr. Charlton: Well, we have to look at the reasoning of 
all of the documents that are before us and as Mr. Bell has 
suggested, we have got a decision before us here in which 
the decision relates the opinions of the two doctors and the 
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study of Dr. A and does not attempt to reasonably show why 
the Board disputes those opinions. 


: That is what we are trying do now. We 
are a trying to put forward some theory to suggest why the 
Appeal Board would not have allowed a claim and why, at this 
point, we feel that decision is not an inappropriate one. 


Madam Chairman: Mr. Elliot. 


Mr. Elliot: In the sequencing of events, with respect 
to the chiropractor and the family doctor, in the 
investigative stage, was there any rationale found with 
respect to why, in both cases, the treatment was terminated? 


Mr. Nemet: Chiropractic treatment? 


Mr. Elliot: According to the synopsis, the chiropractor 
treatment was sought on August the 20th, terminated on 
September the llth, saw the family doctor on the 15th. I 
imagine, he recommended physiotherapy which was terminated 
October the 23rd. Less than two weeks later than that, in 
an emergency situation, the individual went into the 
hospital and had the operation. I am just wondering why, if 
it showed up, why the treatments were terminated in both 
cases in the investigation? 


Mr. Nemet: With respect to the chiropractic treatment, 
I believe the chiropractor testified that he continued this 
treatment because he felt he was, the worker was not 
benefiting further from them. So, to continue the new fact, 
I think there was some concern about that further 
Manipulation may exasperate the situation. 


Mr. Elliot: And was that the same thing with the 
physiotherapy? 


Ms. Morrison: Yes, certainly with the chiropractic. 
Since they were not helping, he was sent to his family 
doctor instead. The family doctor tried physiotherapy, but 
that was not problem either. In the end, they had to do a 
discotomy. 


Mr. Glasberg: We, I think, have been asking the same 
sorts of questions that you have, and one theory - and it is 
speculation only and please treat it that way - is that the 
manipulation by the chiropractor may have exasperated the 
back condition. I do not believe that the Board is placing 
any weight on that theory, but I throw it out to you for the 
sake of completeness. 


Mr. Bell: Let us not get his name on the record, then. 


Madam Chairman: Mr. Lupusella. 
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Mr. Lupusella: Yes, the report which was sent by Dr. 
McFarlane to Mr. Boyd, he stated that he is a big man. I 
doubt very much that carrying a mail bag weighing in the 
region of 12.5 pounds and over the distance of five miles a 
day could have produced any back disability. I certainly 
could not see it producing any wear and tear as mentioned 
when you consider that his overweight was probably in excess 
over the weight that he was carrying in his bag. I mean, I 
find this statement a little bit disturbing because it is 
coming from a surgical consultant employed by the Board and 
now, using that hypothetical position of the weight of this 
man, and let us consider the 20 pounds which this man has in 
excess. 


As far as I am concerned, this excess weight is equally 
distributed around the body. And, therefore, there is no 
particular implication for this man, when he was walking, to 
use any specific awkward position to balance his body, and I 
am making particular reference to the excess weight which he 
has over 20 pounds. Do you agree or disagree with me? 


: Well, I do not believe that the factor of 
this individual being overweight is a strong factor in terms 
of our decision not to support the Ombudsman's conclusion. 

I guess to repeat, we do not believe that there are 
sufficient causal connections between carrying around 12 and 
15 pound mail bag, I mean, there are all sorts of mail 
persons, I suppose, I know, there are a lot of women now in 
the post office and we do not believe that carrying around 
that amount of weight -- it does not make sense that that is 
the conclusion, I mean, speaking from a common sense 
perspective 


Mr. Lupusella: I did not express this position. It is 
coming from a surgical consultant, senior surgical 
consultant employed by the Board. Now, are you telling us 
that the weight is not a particular item which it should be 
considered in relation to the verification of items 
affecting this case? 


Mr. Glasberg: Yes, I believe that the fact that 
somebody is overweight would not disentitle the individual 
to compensation under our legislation. 


Mr. Lupusella: You are discounting, therefore, this 
particular position taken by your surgical consultant 
employed by the Board, of course? 


: I do not believe that the factor of the 
individual being overweight is a consideration that we have 
taken into account. 


: The reason why I am getting into this 


particular discussion is that we are trying to get into the 
definition of recognizing the type of work which Mr. X was 
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performing as related to the nature of an awkward position 
Or movement which he was performing in the course of his 
employment. And, therefore, my second question is in view 
of the fact that the bag was weighing 20 pounds, do you 
agree or disagree with me that the weight was causing a 
disbalance on this man when he was walking for the delivery 
of the mail? I mean, that is physics, as far as I am 
concerned. 


I am extremely convinced that there is that this balance 
as a result of this 20 pounds which he was supposed to carry 
and he was supposed to make a further adjustment while he 
was walking to make sure that the weight would be 
compensated for something else, was supposed to make an 
adjustment when he's walking. I mean, is this clear? Do 
you agree or disagree with that statement? 


: I am not sure what weight this theory of 
unbalance, which I think is a chiropractic theory, would 
have in -- 


Mr. Lupusella: That is physics, that is physics. I 
mean, we have a body, we walk and the weight of the body is 
equally distributed and the back, of course, is able to 
compensate to the weight of our body. Now, when you put a 
20 pound weight on one side, you have to make an adjustment 
while you are walking; am I correct or not? 


: It makes sense what you are saying. But, 
by the same token, I mean, the postman is free to transfer 
the weight at the back presumably from one shoulder to 
another. There will be a time when perhaps there are 20 
pounds in the mail bag, but towards the end of the delivery 
day, there may be nothing there. So, I mean, I get back to 
this common sense view of carrying around a mail bag is 
likely to produce an injury of this nature. 


Mr. Lupusella: Sorry, you're going too far. Let us go 
back a little bit to the principle of the policy described 
by the Board that a particular weight might cause an awkward 
position on the man's body. 


Now, do you agree or disagree with me that the bag might 
cause this awkward position and the man was faced with 
particular adjustments which, or stress, which he was 
supposed to place on his back to make sure the balance was 
to take place? I mean, that is physics. I mean, you do not 
have to get chiropractor theory. I mean, you can visualize 
the action of this man with this 20 pound weight. 


: It could be an awkward position. I 
cannot argue with that fact. But even if we do have an 
awkward position, we come back to the definition of 
disablement which says we have to show that the injury arose 
out of and in the course of employment. ‘Out of' means 
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because of employment. There has to be a reasonable causal 
connection that makes sense on common sense principles. 


: It is the awkward position which might 
cause the disablement of this man and, again, you are trying 
to discount completely certain facts which are before you on 
the case of Mr. X. 


Mr. Glasberg: I guess -- I am sorry to interrupt. I 
guess it depends on whether you feel carrying a 15 pound 
mail bag-- 


Mre Lupusella: 20, 25. 


: ocwhatever the number, it puts you in a 


Mr. Lupusella: So you do not see that? 
Mr. Glasberg: I am saying it is possible. 
Mr. Lupuseljla: It is possible. 


Mr. Glasberg: And you are not discounting that this 
awkward position was causing certain movements on this man's 
back for a suitable period of time, two years, I think, he 
has been going through this process. How long, two years? 


Mr. Glasberg: Two years. I think it is possible, but I 
do not think it is likely. 


Mr. Lupusella: Now -- 


Madam Chairman: Mr. Lupusella. Mr. Lupusella, is your 
line of questioning winding down? You're doing a great job. 


Mr. Lupuselia: The final question is if it is-possible, 
why the workers -- why the Board did not implement the 
benefit of the doubt in this matter? 


: Well, if the evidence were 50-50, it 
would be a relevant consideration. My view is that the 
evidence against allowing this claim, again, on common sense 
principles, outweighs the evidence provided to support it. 


Madam Chairman: Thank you, Mr. McLean. 


Mr. McLean: How many months did this person take 
chiropractic treatments, roughly? 


Ms. Morrison: Three weeks. 


Mr. McLean: Three weeks. And when did he go in for an 
operation? 
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Ms. Morrison: A month later. No, two months later. 


Mr. McLean: Two months later. And was it in the lower 
back or really what did that operation do? 


: It was a disk protrusion in the lower 
back essentially. 


Mr. McLean: It was a disk that-- 
Ms. Morrison: Yes, it was a disk. 
Mr. McLean: --that was probably removed or whatever. 


: Yes, well, the protrusion was corrected. 
It is called a discotomy. 


Mr. McLean: But, would it be possible for that to 
happen regardless of whether he was carrying a mail bag or 
not? 


Ms. Morrison: Spontaneously? 


: Well, it did not happen spontaneously from 
what I gather. It was something that seemed to be coming on 
because he had been off and then back and coming back and I 
am just wondering if that could have happened regardless of 
whether he was carrying 20 pounds or 15 or any pounds of 
mail? The reason I ask that is because he has had no 
problems since, obviously. 


Ms. Morrison: Not that we know of. 


Mr. McLean: For something like seven or eight years and 
was it something that may have been from previously -- 


Ms, Morrison: There was no evidence that he had ever 
had anything wrong with his back before. 


Mr. McLean: It is possible though that this could have 
happened regardless of whether he was carrying a mail bag or 
not? 


Ms. Morrison: Something would have to cause it. The 
problem, I think, is that the evidence before the the Board 
did not suggest any other cause. There were two pieces of 
quite strong evidence that did suggest this cause. 


Ms. Kei]: And if you look at the nature of his 
complaints, he complained of back pain and a lot of 
radiating pain down the right leg which is quite common and 
when the surgeon was discussing it, he talks about the disk 
protrusion with quite severe nerve root entrapment on the 
right, which would cause the radiating pain which, in fact, 
he did complain of as he worked. 
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Mr. McLean: I have it on the left leg and I do not know 
what causes that. 


Ms. Morrison: Carrying any mail recently? 

Mr. McLean: No. 

Madam Chairman: Are you finished, Mr. McLean? 
Mr. McLean: How long was he in the hospital? 


Ms. Morrison: I am not sure I have that information. 
He was operated on November 17th, 1980. I have the 
information that he returned to work on September lst, 1981, 
but I do not know whether I know how long he was in the 
hospital. 


Mr. McLean: He would be rehabilitated, for several 
months, probably. 


Ms. Morrison: Yes. It says admitted to the hospital 
November 4th, 1980, discharged the lst of December, 1980. 
So, he was in the hospital for almost a month and then, of 
course, he would have to recuperate at home. 


Madam Chairman: If I could have final questioning from 
Mr. Bossy. 


Mr. Bossy: Yes, just a short question here, because you 
are quite satisfied that you have made a decision because of 
the causal nature of what happened here, and you are also 
Guite satisfied to say that if you would have made a 
decision other than what you did, it could become setting a 
precedent or do you have, because you were handling 
thousands of cases, in other words, you could review other 
cases because of causal nature that you made decisions. 
Would this be precedent-setting in allowing the Ombudsman's 
challenge to your report or your decision? 


Mr. Glasberg: To be fair, our Act says that each case 
has to be judged on its merits. But I think the fact that 
this case was allowed would obviously because it is an 
Ombudsman's case, and it is a decision of the Standard 
Committee to obtain a certain amount of notoriety within 
certain industries, and I think the Board would then likely 
be required to review a great many files, and that this 
decision would be used time and time again as suggesting, 
well, you allowed compensation in this case, why are not you 
allowing in our case. 


Mr. Bossy: I find it sort of passing strange that with 
the experience and the amount of cases you deal with, that 
you could not reflect both upon other cases that would be 
very similar in being able to say well, this is the reason 
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why. We made that decision and the causal nature of the 
case, the evidence was not sufficient and you must be 
satisfied that you made that decision on that basis. 


2° wWell,xthe? facts’ doi differ’. > They really 
do and that is why it is necessary to look carefully at each 
case. 


You raised a point a little earlier about whether it has 
been the Board's experience that many postal workers have 
brought claims for back disease or for disability. In 
canvassing my staff, the preliminary impression is that 
there are not many cases which are brought to the Board. 
That may either be because problems have not arisen or that 
there is a sense the Board is not going to allow those 
claims. You can choose whatever theory sounds most 
palatable to you. But it does not seem to be, in any way, a 
Significant problem in that area. 


Madam Chairman: Thank you, Mr. Bossy. I think we 
should adjourn the discussion on this particular case until 
tomorrow at 10:00. It has been a long day and we expect you 
all to return tomorrow and appear before us again. 


Did you want to make a statement? 


Madam Chairman, I had understood there 
was a possibility of an agenda change for tomorrow and I was 
wondering which case you would be dealing with first? 


Madam Chairman: Yes, we did discuss that. 


Mr. Bell: The way it is scheduled now it is U before E. 
Now do you want to do E before U? 


Ms. Morrison: Do you want to go U before E? 


Mr. Glasberg: The order is fine. We just wanted to 
know which people. 


: For the Committee's benefit, the agenda 
reads differently. We're doing Mr. U first on the agenda 
tomorrow, after completion of the one we are currently 
hearing, and Mr. E will be heard after that one. Okay, so 
there has been a reversal. 


The other one, the Committee's discussion is that we had 
agreed that we would sit on Monday at 2:00 given that we 
will probably need that additional time. Mr.Philip, who is 
committed to another Committee and has been leaving us 
throughout the day, has informed me that his Committee, 
which was to sit Friday and not Monday, is now sitting on 
Monday, and I just open for discussion if people would be 
interested at all or agreeable to to sit Friday, this 
Friday, instead of next Monday. 
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Mr. Philip: Sorry to be an inconvenience and I realize 
that some people cannot at this late date. It is just that 
unless we invent a new form of metaphysics, it has been very 
difficuJt for me today to be in two committees at one time. 


Madam Chairman: Mr. Charlton. 


Mr. Charlton: Under normal circumstances, I would have 
no problem with that, but based on a discussion yesterday, I 
have already booked several things for Friday. 


Madam Chairman: Mr. Elliot. 


Mr. Elliot: I would like to add to that. I think that 
the way things have gone the last month, that Friday and 
Saturday are the days we can really talk to our constituents 
and I have sought dealing Friday and Saturday for the month. 


Madam Chairman: Is there anyone in favour of the 
alternative position? I, too, have some other, but I just 
wanted to, just in case, to have -- 


2 “Thanks £Or raising it.) realize chaveie 
was kind of a long shot, because people do have commitments 
and I understand that. 


Madam Chairman: Yes, we are sitting Monday afternoon at 
2:00 for two purposes, one, maybe that if we have not dealt 
with our case load as of Thursday afternoon, if we have not 
dealt with Mr. U or Mr. E, whichever one -- Mr. E, then we 
would carry that one over until Monday, perhaps at 2:00 and 
if not, we are not going to advance the agenda. We have 
other things that we have to discuss with respect to this. 


Ms. Morrison: And you would not require us back? 


Mr. Bel]: Sure, we require you, but not necessarily for 
these recommendations in our cases. 


Ms. Meslin: You are just adding a half a day to our 
schedule? 


: We are adding half a day to our 
schedules so that -- 2:00 because we did lose Tuesday 
morning and that we have a limited amount of time to deal 
with so many matters. 


So we will adjourn till tomorrow at 10:00. Thank you 
very much. 


The committee adjourned at 4:30 p.m. 
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Thursday, January 21], 1988 
The committee met at 10:10 a.m. in committee room 2. 
Madam Chairman: If we can call the meeting to order, 


please. 


I believe we were in the midst of questions being 
received by Irwin Glasberg and Joe Nemet with regard to the 
case of Mr. X, and if we could resume that questioning at 
this point, Mr. Bell. 


Mr. Bel]: Yes. I just have one other area that I will 
refer to members of the committee for final questioning. 


Mr. Glasberg or Mr. Nemet, either of you, the Board in 
its decision that we looked at yesterday, particularly at 
page 5 of the material -- one moment, Madam Chairman. 


Sorry. Mr. Glasberg, I understand you have been given 
copies of the material in the same order as the committee 
members have? 


Mr. Glasberg: I was this morning, yes. 
Moe bell ceeAll right, good. 


The Board, at the bottom of page 5, specifically 
addresses the doctrine of benefit of doubt and specifically 
decided that it did not apply. 


Can we agree that as of the date of this decision that 
that doctrine, and I am paraphrasing - and I know you know 
it better than I and you can correct me if I'm wrong - but 
that doctrine said essentially that where there is an 
approximate equivalence of evidence for or against in a 
particular issue - and the phrase is ‘approximate 
equivalence’ - that the benefit is given to the injured 
worker or applicant in respect of that issue. 


Is that a fair statement? 


Mr. Glasberg: It is almost a fair statement. I think 
we have to look at Section 3(4) in its entirety. 


Mra Ube) 2h 3). 


Mr. Glasberg: (4) ot the Workers" Compensation Act. 
Mr. Bel]: What version are you looking at? 
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Mr. Glasberg: I guess I am looking at the present 
version. 


Is it your suggestion that the version of the Act that 
applicd at the time the Appeal Board decision was rendered 
was different from this section? 


Mr. Bell: Well, I was asking that question. 


As you may note, sir, this committee had some part in 
the drafting of that policy back in -- probably 1980 there 
was a drafting exercise in this very room, if I recall, 
between the Board, the Ombudsman of the day and this 
committee of the day. 


Now, I cannot tell you precisely if what is in 3(4) is 
what was finally addressed, nor can I tell you -- you are 
going to have to tell me whether, as of December 19th, 1983, 
they were one and the same? 


a : In my discussions with Mr. Nemet, I think 
I have the answer for you - the present section states 
that wend ileamaquotincg: 


"In determining any claim under this Act, the decision 
shall be made in accordance with the real merits and 
justice of the case and where it is not practicable..." 


And I emphasize the phrase 'not practicable': 


",..to determine an issue because the evidence for or 
against the issue is approximately equal in weight, the 
issue shall be resolved in favour of the claimant." 


I am advised by Mr. Nemet that the term: ‘where it is 
not practicable’, was not in the version of the Act that 
predated this one, but that it was Board policy. 


The point I am making is that the section, Section 3(4), 
cannot substitute for a party putting forward a reasonable 
theory of causation. 


I would agree with your contention though that where the 
evidence for or against is evenly balanced, the Act requires 
that the worker be given the benefit of doubt. 


Mr. Bell: Okay. Well, can we agree that in practical 
terms and in practice the phrase: '‘'where it is not 
practicable', really only means where you cannot make a 
decision because the evidence is approximately equal? 


: I would say it means where you cannot 


draw a reasonable inference based on the evidence that is 
available. 
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Mr. Bell: Because it is approximately equal? 


Mr. Glasberg: Because it is approximately equal or it 
may not be definitive. 


Mr. Bell: And I hope that two lawyers do not put 
everybody in the room to sleep during this discussion. 


Let's get on the table the reason for this policy, 
because in the normal adversarial context - and you use the 
balance of probabilities as the test - where the injured 
worker in the normal context is the applicant or the 
plaintiff or whatever other designation you want to give the 
seeker of relief, that where you come to a tribunal and you 
cannot meet the onus and you go over the approximately equal 
in weight, you lose your case? 


1g a Ig: I would phrase it slightly differently. 


If we are dealing with a balance of probabilities, shall 
we say, the onus would fall on both the Board and the 
injured worker to prove, let's say, on a 51 per cent range 
of probability or higher that a given incident at work 
caused a specific condition. 


3(4) says that if the evidence is 50/50 you give the 
injured worker the benefit of the doubt and, in my 
Submission, it would be really the extraordinary case where 
the evidence was so evenly balanced for and against that you 
use the provision. 


Mr bell srl tend to"agree with you out’ "of ‘context, but 
let's just understand. 


But for the policy and but for 3(4) where an injured 
worker on an appeal seeks relief and the evidence after the 
hearing iS approximately equal in weight, that injured 
worker would lose because he did not meet the onus? 


Mr. Glasberg: That is correct. 


Mr. Bell: Right. And this policy, or now statutory 
Criteria, says that where there is an exception such as in a 
workers' compensation appeal, where it is approximately 
equal in weight, you are going to win? 


Mr. Glasberg: That is correct. 


Mr. Bel]: Okay. Now, having said that, and let's line 
it up in view of the evidence of Dr. A the chiropractor 
which includes not only a chiropractic opinion but includes 
the results of a survey which we now know, with perhaps the 
benefit of hindsight, developed into a new way of carrying 
mail bags; in view of the evidence of Dr. C an orthopaedic 
specialist - and I remember your comments of his opinion 
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yesterday which, frankly, were not complimentary although it 
seems that the Appeal Board describes his opinion in a 
different context - together with the absence of any 
evidence coming from the other side, that this disability 
was caused by something else, how does this Board justify a 
finding that the benefit of doubt does not apply? 


; Well, let me deal with each of these 
points in the order that they are presented. 


First, we do have the testimony of a chiropractor on 
file and that testimony was also presented to the Appeal 
Board. 


Let's recall that a chiropractor is not in the same 
league as an orthopaedic surgeon and the quality of opinion 
evidence provided by a chiropractor to an expert tribunal 
Must be accepted with caution. 


I mentioned yesterday that we have had a spectrum of 
medical opinion. On the one hand we have a truly excellent 
Opinion provided by a qualified specialist after a thorough 
examination and with complete logical reasons based on a 
decent theory of causation. We give that a ten in the 
spectrum. 


On the other hand we have got opinions rendered by 
individuals who do not have medical degrees, we do not know 
the quality of the study upon which these opinions are 
based, and I would suggest to you that a court of law would 
not put much weight on that sort of opinion. My conclusion 
would be: It is over at the end of the spectrum where you 
might accord it marginal weight at best. 


You then rate the point about allegedly Canada Post 
incorporating the new mail bag design. We do not have any 
evidence on the table to suggest whether the use of that bag 
was efficacious to any degree. 


In addition, my understanding is that in civil suits the 
fact that some occurrence has taken place after the event is 
not germane to the question of liabilities. So once again, 
I do not see that as a particularly strong factor. Then we 
have the opinion. 


Mr. Bell: Are you suggesting the Court of Appeal never 
hears new evidence? 


Mr. Glasberg: Well, I suggest that you might want to 
accord it some weight, but I do not consider it to be 
persuasive. 


We do not have a well-designed study on the table which 


compares postal workers who use that bag and who use the old 
design with results that indicate that the new design was 
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actually beneficial. I mean, we are speculating to some 
extent. 


Mr. Bell: All right, I hear everything you say - 
forgive that cliche phrase - and I anticipate what you are 
going to say about Dr. C because you said it yesterday. 


I anticipate what you are going to say about the other 
evidence that is lined up in favour of the complainant. 
What do you say is lined up against the complainant? 


Mr. Glasberg: Just to reiterate and to refresh the 
minds of committee members as to the Board's view of Dr. C's 
Opinion: the basis for Dr. C's opinion appears to be the 
credibility of the injured worker. 


The orthopaedic surgeon met with the individual and 
decided that he was credible. The medical report does not 
contain what I would consider to be a detailed explanation 
Or a reasonable theory of causation. So, once again, I 
believe it ought to be accorded limited weight. 


But let me now deal with the question that you have 
posed and that question is: What has the Board got on the 
other side to suggest that this claim ought to be allowed. 


In the best of all possible worlds I suppose it would 
have been desirable for the employer, perhaps in this 
Situation, to have called evidence during the hearing 
perhaps calling an orthopaedic surgeon to refute the 
evidence put forward by the chiropractor which had 
questionable weight. 


Similarly, perhaps the Appeal Board ought to have asked 
for post-hearing submissions and obtained the opinion of an 
orthopaedic surgeon. 


Unfortunately that was not the case. So we are left in 
the position of having to determine, to some extent, what 
was in the mind of the Appeal Board when it rendered the 
decision and also to look at the issue from a common-sense 
perspective. 


Mr. Bel]: Stop there though. What that means, I 
believe you just said, is: There was no evidence called 
from the other side. 


Mr. Glasberg: There was no medical evidence put on the 
table at the hearing by the employer. 


Mr. Bel]: Or any other form of evidence. 
: Well, I believe that the chiropractor did 


put forward some evidence on the degenerative disc disease 
in response to questions which were posed by the Appeal 
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Board. 


Mr. Bell: No, butsthe ‘chiropractor is*the injured 
worker's witness. 


Mr. Glasberg: That is right, but I think we have to 
remember that hearings that take place before the Appeal 
Board are not adversarial in this strict sense; it is an 
investigatory body. 


The Board approaches these sorts of hearings in that 
fashion because on many occasions either the injured worker 
or the employer is not represented. So the objective is 
really to get to the bottom of the issue and put all the 
facts on the table. 


The Appeal Board members took an active role in this 
hearing and solicited information which, in my submission, 
goes to support the theory that the type of incident; that 
LS, Cabcyind=. . 


Madam Chairman: Point of order. 


Mr. Bossy: Point of order, for a point of 
Clarification. Did I understand you to say that the 
employer was not represented? 


Mr. Glasberg: The employer was represented, but it 
appears that the employer's representative did not take a 


particularly active role in the hearing. 
Mr. Bell: Or lead any evidence? 


Mr..Glasberg:» That. is correct... That is part of the 
difficuLty. 


Mr. Beli]: Sir, I interrupted you, but a few minutes ago 
you were listing for the committee the evidence on the other 
Side, if you will. 


Mr. Glasberg: There was that medical evidence solicited 
from the chiropractor by the Appeal Board. 


I guess what the Appeal Board was doing was trying to 
put on the table some common-sense negotiations dealing with 
degenerative disc disease and the questions between a 
relatively trivial weight being carried around and the onset 
of such a serious back problem as a protruding disc. 


As I said before, the Board looks at this case from a 
common-sense perspective. It acknowledges that there exists 
some evidence on the table to suggest that there is a causal 
connection. We would be foolish to say that evidence does 
not exist. 


Farr & Associates Reporting, Inc. 


The point is that the evidence provided is not of a 
sufficient quality to displace the common-sense perspective 
or view that a postman carrying around a 12- or 15-pound bag 
for certain periods during the day with frequent stops ought 
not)-to develop this type of back injury. 


It is not common in the trade and the facts do not seem 
to fit. The adjudication process is not one based solely on 
the interpretation of expert opinion. That is one important 
factor to take into account, but there are others. 


Mr. Bell: Well, where in the Act or your policies or 
your directives or anything else, as of 1983 or at any time, 
is an Appeal Board panel of the Workers' Compensation Board 
entitled to render a decision based on common sense, 
ignoring the evidence led before it? 


Mr. Glasberg: I do not believe the Appeal Board ignored 
the evidence, I believe the problem was that the Appeal 
Board did not articulate as clearly as it should have the 
basis for its decision. 


Mr. Bel]: All right. Where do you say, or what is the 
authority that you say an Appeal Board is entitled to base 
its decision on common sense? 


Mr. Glasberg: Well, I could ask the same question about 
the courts. 
Mr. Bel]: Well, we are not dealing with the courts. 
a : I am saying there are clear analyses 


between the courts and this type of tribunal. The 
adjudicator - and where a matter is appealed the Appeal 
Board - must make decisions based on Section 3(1) of the 
Act. 


There must be a determination as to whether the injury 
arose out of and in the course of employment and, in 
rendering that sort of decision, the sensible adjudicator 
will take into account all facts which are relevant to the 
the issue in dispute. 


Mr. Bel]: All evidence that have been tabled before 
him. He cannot pull something in off the shelf in his 
office. 


Mr. Glasberg: Well, again, we are not strictly in an 
adversarial system and if it was a court of law and the 
employer had not led certain type of common-sense evidence, 
perhaps you could take the perspective that the court ought 
to ignore it. 


But you can rest assured that the Appeal Board in 
rendering its decision looked at the decision rendered by 
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the Appeals Adjudicator - which was the level below: the 
Appeal Board - and thoroughly reviewed the file. 


And I believe you also have to take into account that 
the Appeal Board was a specialized tribunal and, in that 
respect, it had occasion to hear many cases which were 
perhaps not entirely similar to this one but did raise the 
issue of degenerative back disease and, I believe, in that 
context, it was perfectly appropriate for the Appeal Board 
to apply that expertise in assessing the facts of the case. 


Mr. Bel]: So we should read 3(4) of the Act with or 
without the practicable phrase to mean that; evidence 
approximately equal in weight can include the common sense 
of the tribunal? 


ir a rg: I think that you are probably driven to 
that conclusion” and, in my mind, it is not an illegitimate 
conclusion. 


I think it is important for the members of the committee 
to look at the facts as a whole and to determine whether, in 
your mind, it is more reasonable than not that carrying this 
relativity minor weight around was the causal factor which 
led to this major disc problem. 


Mr. Bel]: Okay. Is there anything else that you say, 
by way of evidence under your definition, that is lined up 
on the other side? I want you to be complete with the 
committee in a listing of that evidence. 


Mia Nemet. Well, if 1 could (ust (q0nthrougheuse. 
mentioning again, in terms of what Mr. Glasberg said in 
terms of the evidence of the chiropractor, there was 
discussion between the chiropractor and one of the 
commissioners as to degenerative disc disease and, in fact, 
I think I am quoting the chiropractor by saying we are all 
walking timebombs. 


Mr. Bell: Yes, you and I? 
Mr. Nemet: Exactly. 
Mr. Bell: That does not entitle either of us to assume 


we will be paid disability benefits in respect of an 
accident at work; does it? 


Mr. Nemet: There is one other factor to be taken into 
account that some people from the age of two on - as given 
in the evidence of the chiropractor - have degenerative disc 
disease or problems and the rate of that. problem varies with 
the individual. 


Mr. Bel]: Is there anything else? 
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7 “There is also reference by the chiropractor 
that a lot of these symptoms are asymptomatic, in fact, he 
makes reference to one x-ray that he viewed in terms of 
another patient of his that had degenerative disc problems 
which he thought would have been symptomatic, but at that 
point were asymptomatic. 


So I think at this point, the significance of the lack 
of back problems or complaints by the worker prior to his 
employment as a letter carrier is... 


Mr. Bell: Evidence from left field, from somebody not 
party to the proceedings on the side against this client? 


Mr. Nemet: No, it is the opinion of the chiropractor -- 
he is admitting that you can have situations where you have 
serious degenerative disc disease and it can be asymptomatic 
which I think discounts, again, the significance of the fact 
that the worker said he had no complaints of back problems 
prior to his employment with Canada Post. 


Mr. Bell: Notwithstanding the chiropractor's opinion as 
recorded by the Appeal Board that he found a real connection 
between the disability and the work? 


Mr. Nemet: That was clarified near the end of the 
proceedings in terms of -- his opinion was: definitely an 
irritation to the problem was possibly the causative factor. 


Mr. Bell: Except you are stuck with what the Appeal 
Board found. 


Mr. Glasberg: That may be true, but at the behest of 
the Ombudsman we are reconsidering this issue. And I think 
that there have been criticisms about the quality of the 
Gecision rendered by the Appeal Board and it is perfectly 
logical, in my mind, to go behind the decision into the 
transcript and Mr. Nemet has indicated that the term 
"possibly' is used by the chiropractor. 


Possibly in my mind does not mean 50 per cent or 51 per 
cent, possibly means speculative. 


Mr. Bell: But it means some evidence. 


Mr. Glasberg: The bottom line, in my view, is whether 
some evidence is enough to warrant compensation being paid 
under the legislation. 


The test, I would repeat, is whether, on a balance of 
probabilities, the individual, by carrying this mailbag for 
certain periods of time, received this pretty severe back 
Ttitiry te ehatiwos: ther.cesti. 


Mr. Bel]: Well, modified by 3...? 
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Mr. Glasberg: Exactly, but I guess the point I am 
making is that the application of the benefit of doubt 
should be extraordinary because usually when you add the 
evidence up for and against and look at the matter from a 
common-sense perspective, you will be able to come down one 
way or the other. 


Ingsomes ways thinkss(4)eis. a .cop)outgandsit, prevents 
adjudicators or decision-makers from very carefully 
analyzing the facts and making a decision as to what is more 
probable than not. 


Mr. Bel]: I have heard 3(4) described as humanitarian. 
Yous cat ledhi beascoprecut, 


r a ros. Well; Mi teise humanitariian,. but) aechnink 
that it is often very easy to base a decision on 3(4). The 
real challenge comes in weighing the evidence. 


Certainly there will be cases where it is legitimate to 
use that section, where the evidence is more or less 
balanced for and against, but the legislature, by including 
that provision, did not intend that it should be used as a 
substitute for determining whether causation exists under 
SeECk lone aC). 


Mr. Bell: Assuming that there is no other evidence on 
the other side, I have no further questions. 


Er. -Clesberg-ss Fine. 
Mr. Lupusella: I have a supplemental on that. 
Madam Chairman: Mr. Lupusella? 


: Reference has been made to the statement 
made by the chiropractor that the man was suffering from the 
degenerative disc disease and it appears that we are all 
suffering from that problem. 


Now, even though this is the case -- I mean, in my 
experience in the past, the Board accepted the claims on the 
premise that aggravation of a disc disease had been accepted 
even though pre-existing conditions were existing. 


Now, I do not understand why you have not used this 
evidence against the claimant when, in fact, the Board might 
take into consideration cases of pre-existing conditions 
which have been aggravated by a particular work activity 
which was performed by the claimant. 


Mr. Nemet: Well, the question really is: Absent this 


man's work as a letter carrier, would he have suffered this 
type of injury in any event due to the fact that he had 
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degenerative disc disease? And... 


Mr.e Glasberg: Just merely by the duties for which he 
was employed. 


Mr. Philip: Where is the proof of degenerative disc 
disease? 


Mr. Nemet: Well... 


Mr. Philip: So his opinion is marginal in one case when 
it suits you and highly important in another case? 


Mr. Nemet: No. I am just saying for the purpose of the 
Opinions he rendered, the operative report, and some of the 
other medical reports. 


Madam Chairman: Mr. Charlton? 
Mr. Charlton: I just have a couple of brief questions. 


Throughout the course of your testimony to the Committee 
you have repeatedly used the phrase ‘common-sense decision' 
and ‘reasonable'. 


Now, you have told the committee that the Appeal Board 
panel that heard the case are lay people. You have got an 
Opinion from an orthopaedic surgeon who is an expert in his 
field who treated the claimant in question and who operated 
on that claimant and who has expressed the opinion that it 
is reasonable that the problem resulted from his work. 


Why, in your approach to common sense and 
reasonableness, do you give more weight to the lay judgment 
of what is common sense than to the expert opinion of what 
is common sense and reasonable? 


rc a : Well, I mentioned earlier that there is a 
spectrum in terms of the quality of medical opinions which 
are provided. In this particular case, the opinion, 
although rendered by an orthopaedic surgeon, was based on 
very poor reasoning and, on that basis... 


Mr. Charlton: I think an orthopaedic surgeon would 
Suggest the same of your comments here. 


: Well, the fact of the matter is it is not 
a physican who adjudicates claims and that is a persistent 
criticism which we hear all the time from what... 


Mr. Charlton: What you are telling this committee is 
that lay common sense, in medical matters, is more important 
in the weight of a case than expert reasonable common sense? 


Mr. Glasberg: I would say this: If a medical opinion 
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is persuasive it carries extraordinary weight in the 
adjudicative decision. Where medical evidence is 
questionable, based on speculation and not thoroughly 
reasoned, it has much less weight. 


Ande sdf) lémight:finishs= if@thateisethe Case, then the 
medical evidence isn't persuasive, the adjudicator has the 
Obligation to consider other facts, matters of experience 
and to apply common sense. 


Mr. Charlton: Well, it would appear that everybody 
except the Board has accepted the medical opinion as 
persuasive. 


My second question to you is this: You raise the issue 
of degenerative disc disease and I think - although most of 
us may not understand the full nature of the disease or what 
causes it or all of the medical innuendos that hang with 
that disease - that the name itself describes something that 
is degenerative? 


Mr. Glasberg: That is right. 


Mr. Charlton: That is declining -- or increasing, if 
you like, as a disease, but that the structure of the back 
is declining. 


And you have raised the point that the chiropractor 
Suggests that degenerative disc disease can be asymptomatic; 
1.e€., it can be there without being a problem for some time 
but, obviously, if degenerative disc disease was the problem 
that caused the protrusion, the disease had reached the 
point where it was no longer asymptomatic. 


Has the claimant in this case had any problems with his 
back since the operation for the protrusion? 


Mr. Nemet: I am not aware of any further problems. 


Mr. Charlton: So would that not then suggest that your 
supposition that the degenerative disc disease was the 
problem, in all probability, is unlikely? 


Mr. Glasberg: It is hard to answer that question 
because the operation that the individual underwent likely 
solved the underlying problems. 


Mr. Charlton: Degenerative disc disease does not 
traditionally restrict itself to one disc. 


speWell,;iwamenot anuexperclinucne field) — 
we do have a physician available - but it is my thought that 
you can have different degrees of wear and tear at certain 
Gisc levels. 
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Mr. Charlton: There is no question about that, yes. 


The point is that we are now talking about some seven or 
eight years since the original incident and no recurrence of 
a problem in the claimant's back. 


: Well, I frankly do not know the answer to 
that question. 


Mr. Charlton: Well, does that not though suggest, in 
terms of how we interpret the evidence - which is what you 
are asking us to do - does that not suggest that the 
likelihood is that the problem that caused the disc 
protrusion was other than degenerative disc disease? 


Mr. Glasberg: I cannot accept a conclusion. There are 
alternative hypotheses. The condition may have become 
asymptomatic. I do not know that the issue of what happened 
Subsequently can provide us with much guidance on the 
question of whether, at a particular point in time... 


Mr. Charlton: You asked us to weigh the evidence in 
terms of the probabilities. Now, you are riding around on 
theories that nobody has even suggested to this point. 


If these theories exist, why were they not medically 
suggested? 


te Ledoynotsabelievesthat, Ijwasyputting 
forward any theories. The record seems to suggest that 
there is a possibility of degenerative disc disease and I 
guess it is up to this committee to determine whether, based 
On the nature of the work, it is the degenerative disc 
condition which more likely than not caused the medical 
condition. 


Mr. Charlton: All right. You just suggested that 
there is the possibility of degenerative disc disease, so we 
are back to not even being sure if that is the case. 


Do you not think that - given serious degenerative disc 
disease may have caused the disc protrusion - that either 
the chiropractor in question or the orthopaedic surgeon who 
did the operation would have made comment about that? Do 
you think these gentlemen are that unprofessional? 


Mr. Glasberg: You know, it is hard to know what a 
physician is going to put in a medical report. A lot of it 
depends on the questions that are asked and the purpose of 
the report. I think that they are the two theories. 


Mr. Charlton: You are telling me that an orthopaedic 
surgeon who has done an operation, who has been in that 
back, who has looked at x-rays, who has probably done all 
kinds of tests before the operation is done; an orthopaedic 
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Surgeon who is aware of degenerative disc disease which may 
have been the cause of the problems would not mention it at 
all and say to the Board that it is reasonable that the 
claimant's view of what happened is likely? 


: I believe that the physician's report was 
prepared with the objective of obtaining disability under 
the =-—"j am Sorry. lam sorry, that 1S"incorrecrs 


I do not know what questions the physician was asked, 
but bearing in mind the quality of the response, I am not 
Surprised that it was not a full response. 


I cannot answer that question. I think we have two 
theories of causation on the table and we have got to decide 
which is the most likely. 


Mr. Charlton: Yes, but we have evidence of one of the 
theories and no evidence of the other theory. 


Mr. Glasberg: Well, I would disagree with that. We 
have opinion evidence of limited weight for the reasons that 
r-have.<. 


Mr. Charlton: In your view they are limited weight. 
Mr. Glasberg: That I described on several occasions. 


On the other hand, we have other evidence suggesting 
that degenerative disc disease could have caused this 
irrespective whether this individual was an outside postal 
worker or had some sedentry job in an office. That is one 
theory on the table. 


The other is that the condition is work related. I am 
still of the view that the nature of the work carried out by 
this individual ought not to have precipitated the 
condition. 


Mr. Charlton: One final question: Has the Board 
consulted with the employer, Canada Post Corporation, about 
their decision, as a result of their consultation with the 
chiropractor and his survey and the subsequent studies that 
we understand were done in relation to his findings -- have 
you consulted with the employer about their decision, their 
common-sense decision as a result of what they found, to 
spend money to change the bags which letter carriers use? 


And if you think about that in the context of Canada 
Post Corporation, you are talking about Significant dollars 
right across the country. 


Have you consulted with them about what they found and 


why they made their decision and do you not think that would 
be reasonable and common sense? 
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Mr. Glasberg: Regrettably neither our office or I guess 
the Ombudsman have asked for detailed information from 
Canada Post. I might stand corrected. I cannot tell you. 


Mr. Charlton: No, but you are an agency that is dealing 
with work-related problems for individuals on an on-going 
basis. 


Is it not your responsibility to keep on top of new 
findings about things like this? Do you not think that 
would be reasonable and common sense? 


: I think that is a very reasonable 
suggestion that you have made and what we will do is contact 
Canada Post and get the full details and share the results 
both with the Occupational Health and Safety Division and 
the Health and Safety Education Authority. 


I guess at times it is only going through these cases in 
detail that these issues emerge and can be acted upon. 


I should tell you, though, that the employer has been in 
contact with the Board on a number of instances and is very 
concerned that this case will be allowed by the Standing 
Committee. That is the nature of the conversations which we 
have had with the employer. 


Mr. Charjton: Everbody is concerned about their 
assessments, we understand that. 


adam irman: Thank you. 
Mr. Pollock? 


Mr. Pollock: Well, I am concerned about this mailbag 
too, the fact that they were brought in after this happened 
would have some merit, however, before 1980 this mailbag I 
take it was used for years and years. 


Was there ever any complaints made to Canada Post that 
the mailbag was inadequate; was there ever any complaints 
from the Union of postal workers that the mailbag was 
inadequate? 


It seems rather strange to me that we had postal workers 
carrying around a mailbag that was not the right type of 
mailbag and yet we had enough knowledge to put a man on the 
moon before that. 


Mr. Glasberg: I frankly do not know the answer to that 
question. As I indicated yesterday, I made some informal 
inquiries about the number of cases for back strain brought 
to the Board by postal workers and the tentative answer that 
I have is that it does not appear to be a problem. 
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Madam Chairman: Mr. Pollock, anything further? 


Mr. Pollock: No indication at all that it has been a 
problem before or after? 


c a rg: Not to my knowledge, but I should 
emphasize that I really do not know enough about the problem 
to give you an honest answer. 


I think the issue is important and, irrespective of what 
happens today at the committee, I believe the Board has an 
obligation to follow up on this and perhaps do some 
statistical work. 


Mr. Pollock: Well, I think that would be beneficial. 
ALE errghte 


Mr. Glasberg: Consider it done. 
Mr. Pollock: Thank you, Madam Chairman. 
Madam Chairman: Any further questions at this time? 


So what we have before us here, in my view, is two 
points of view; one which is that it was work related and 
the other which is that this injury was not work related and 
we have to decide at this point, on a balance of reasonable 
doubt or probabilities, which is the more likely, in 
particular given Section 3(4). 


Do you see that? 


Mr. Glasberg: Yes. 
“Madam Chairman: ‘Thank you. 


The Ombudsman office; would you like to say anything, 
Ms. Morrison? 


Ms. Morrison: Yes. I would just like to make a couple 
of comments because I think the issues have been very 
thoroughly canvassed by the committee. I think this is a 
very important case and it is probably more important than 
it. looks on.its face. 


We have here a situation in which the Appeal Board has 
clear evidence of a work-related disability. The Appeal 
Board did not say anything about the evidence not being good 
enough, it did not say anything about not liking 
chiropractic evidence, it said nothing in its decision which 
would suggest that it found fault with the evidence. 


It just states the evidence very clearly in its decision 
On pagescs Bitesays*sebre Agtestinied XSandaDravGetestified 
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Y. Both of these pieces of evidence were in the worker's 
favor. The Appeal Board then just said no. 


You have been asked to find that this is not a 
work-related disability on the basis of common sense. The 
problem with that is that the worker has no possibility of 
answering that argument at the Appeal Board, he does not 
know what he faces in that situation. 


Essentially what the Board is telling you is that if we 
have two opinions or three or six which say one thing, and 
Our common sense tells us something else, we can ignore 
those opinions, we can ignore evidence with impunity, so 
long aS we can argue that our common sense tells us 
something else. Now, I think that would be a very important 
thing for you to decide, that the Board can do that. 


And, in this particular case, there is no question that 
there really was a back disability, there has never been any 
question of bona fides of this complaint. He did have disc 
DLOCEUSHON. es He Gld not have, —Vaccordging to the xeraysealed — 
he did not have degenerative disc disease. It was not 
mentioned in the medical reports, it was talked about in the 
hearing but it was not in the medical reports. 


There was no question of his credibility. His 
co-employees also testified at the Appeal Board hearing. 
They also agreed that that problem had arisen since he 
became a postal worker. Even his supervisor agreed. 


Canada Post was represented at the hearing. You cannot 
think that they did not have an opportunity to put their 
view, they did. They did not bring any evidence to the 
contrary. 


So we have evidence for connection, no evidence that it 
arose, if in any other way, and no evidence against the 
connection. 


And what the Workers' Compensation Board is asking you 
to do is allow them to say: Ignore the evidence, use our 
common sense and make the decision. 


It would make you wonder why you would bring the 
evidence at all. If the Board is to make the decision on a 
common sense basis, they could do it with or without the 
evidence. 


So although this is a very small claim, it is not a huge 
claim, it; does not look. lJike,a very big issue, I think it is 
a very, very, fundamental issue that you have to decide as 
to whether or not the Board can displace evidence - never 
mind benefit of the doubt, it was not applicable because 
there was not equal weight of evidence, all the evidence was 
on one side. 
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Whether they can displace that evidence with their 
common sense without bothering to tell the worker the 
argument he has to meet or his representative has to meet, 
that is a very important decision and I think we should take 
it very seriously. 


adam Chair : Any questions? 
Mr. McLean? 
Mr. McLean: Thank you, Madam Chairman. 


Certainly I am not changing what I have said before; 
there is fine line, however, when I listened to the evidence 
that has been given here I have to base my decision on the 
fact that (a) there was an operation, there was a problem; 
whether it happened on the job or not, I still feel that 
that employee, from what I have heard, acted very up front 
and very properly; the fact that there was an operation, the 
fact that that employee has worked continously since he went 
back to work. 


What alternative has he got when he has had the 
Operation. What other avenue could you suspect that that 
injury could have been caused from other than somewhere on 
the job? 


So basically, Madam Chairman, my decision is based on 
the fact that (a) there was an operation and that had to be 
caused from some injury, or one way or another. And I think 
that, much as I understand the full debate on it, I think I 
have to be in favour of the employee in this case. 


Madam Chajrman: Any further questions at this time? 
(No response ) 


I have one just with respect to the Appeal Board 
decision that is laid out on page 4 and 5 and, Mr. Nemet, 
when he first came up made a reference to this, I think, 
right off the beginning and said that this was what the 
Board would term an incomplete or less detailed appeal 
decision than they would like, and that this more recently 
has been rectified and appeal decisions are more detailed. 


Is that correct? To the best of your knowledge, is this 
correct? I would like to hear from the Ombudsman first and 
then from the Board. 


Ms. Morrison: I think it is. I think we are getting 
much better and more detailed decisions. 


I should point out though that in our process we have 
this decision and can decide whether the Board was -- you 
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know, looking at the reasonableness of the Board. 


We also provided the Board with every opportunity to 
give us more reasons afterwards and, as you saw from the 
memos that were attached to the final response from the 
Board, the only reasons other than what are here that we 
were given had to do with some suggestion that the 
complainant was overweight. 


Now, even had there been something behind this decision 
which had not been brought out that the Board really felt 
should have been explained in more detail to us, they had 
the opportunity to explain that to us later and we have 
never seen it. 


adam Irman: Mr. Glasberg? 


Mr. Glasberg: I guess I am surprised by that comment. 


Really we seem to be in a game of writing letters with 
the Ombudsman's office. We had a very full and detailed 
discussion of this case with three representatives of the 
Ombudsman's office who are here today, where we had the 
Opportunity to very frankly put forward our theories of 
causation. 


Our committee has just undergone a restructuring. We 
have got several new members and it is sometimes only after 
a review of a case - at the llth hour, so to speak - that 
new ideas come up. 


Perhaps there is an analogy in terms of legislators 
looking through bills and each time you go through the 
exercise something new seems to come up. 


Now, I really regret that the Board is, in a sense, 
being penalized because written materials were not 
transmitted to the Ombudsman's Office. 


Perhaps while I am on this point - I do not want to 
stray - but I do want to deal with the issue that came up 
yesterday regarding the Board not providing its final 
written submissions to the Ombudsman and, hence, to the 
committee. 


I must confess that I was very surprised yesterday when 
I came here and was told that because the final written 
submission had not been presented, the Board would be 
precluded -- possibly not be given the opportunity to make 
verbal submissions to the committee. 


I had not at all been advised of this fact, my staff 


tell me, by either the Ombudsman's Office or the committee, 
so I just wanted to put that point on the record. 
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Mr. Bel]: Let me put another response on the record, 
Mr. "Philip, «1f 71 “may “flrst. 


You may have been surprised, sir. You may not have been 
aware, Sir, but the Workers' Compensation Board has been 
aware for years what its obligations are with respect to the 
Ombudsman process and this committee's process. If you 
like, I can give you chapter and verse from previous 
reports. 


The fact that you were not given any prior specific 
notice of what may have been an unfortunate result for the 
Board yesterday, frankly, is irrelevant. You were fully 
aware -- aS a matter of fact your Chairman, sir, was part of 
the decision-making process of this committee wherein those 
first rules were enacted. 


Regrettably you were not informed that certain written 
responses had not been either prepared or were required. If 
your comments are intended to be a form of criticism of this 
Committee or its counsel - speaking as its counsel - they 
are rejected. 


Mr. Glasberg: I believe that the Board bears some 
responsibility for the fact that it did not know exactly 
what was going to be expected of the organization. We ought 
to have picked up the telephone and called to make sure. So 
I am not suggesting that someone other than the Board was to 
blame. 


But I feel that it would have been helpful, at some 
point in the process, if someone had reminded us that this 
was necessary and if that had occurred, I guess that the 
quality of the material and the submissions which we could 
have provided would have increased, but please do not 
misinterpret my comments. I believe that it was the Board's 
Obligation to determine exactly what was required. 


Mr. Bel]: Well, just two brief things. 


First of all, my information is that the Board was 
reminded by the Ombudsman's Office of the obligations in 
that respect. 


Secondly, as for the quality of the submissions - I was 
going to say this at the end of the four cases and I will 
say it now - I think the quality of the submissions have 
been first rate. 


I think - and I say this with all due respect to people 
who have appeared before you, some of whom are in this 
room —- I think the quality of the submissions made by you 
and your representatives on behalf of the Workers' 
Compensation Board have been fair, have been candid and have 
been of avery high quality. 
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As a matter of fact, it has enabled this Committee to 
get, in relative terms, probably as quickly to the merits of 
the matter as it ever has before. And so you are to be 
commended and even extraordinarily so, based on the apparent 
incomplete briefing, if I can use that euphamism. 


So I do not think anybody is criticizing the way you did 
your job. The criticism is this: That this committee has 
Significantly had its process interfered with and the 
parties did not do what they were supposed to do; that is, 
pin their positions down. 


So enough said by me. 


Mr. Glasberg: I appreciate those comments and the 
bottom line is simply that we want to provide as much useful 
information as we can to the committee to help it with its 
decision-making. 


I would just like to get back to the question that was 
posed. I am responsible for the internal appeals system 
within the Board and I can assure you that a case or a 
decision like the one you are reviewing would now be totally 
unacceptable. 


The Board believes that there is an obligation to the 
parties who come before it, and who make legitimate 
arguments, for the decision to reflect those arguments after 
carefully indicating why the hearings officer, for example, 
accepted one argument as opposed to another. 


That type of decision is no longer acceptable. 
Unfortunately, that is the case that we are dealing with 
today. 


a hajr Sea reerhiia pe 


Mr. Philip: I am surprised that you use the analogy of 
comparing this committee to the committee dealing with a 
bill. Surely the role of a committee dealing with the 
proposed legislation is to collect new information and to 
look at that bill in light of the new information and to 
make whatever necessary changes are needed based on that new 
information to make sure that the bill is in keeping with 
the objective of that bill. 


The role of this committee is quite different. It is to 
take what information is available and to pass judgment on 
that information. That is why we constantly stress the 
non-partisan nature of this committee. It is quite 
different from any other committee and I find your analogy 
just absolutely preposterous and unacceptable. 


Mr. Glasberg: Perhaps it was a poor analogy, I agree. 
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: The other point I would like to make is 
that this committee over the years has constantly taken the 
position that we will not accept new evidence. 


The reason for that is that we are not here to retry a 
case, we are here to pass judgment on a case, the evidence 
of which has been already decided on and, hopefully, the 
facts at least have been agreed to. 


And the moment that this committee allows a submission 
with information that has not been at least tabled in some 
form before, we are opening ourselves up to the possibility 
of either side introducing new information either by intent 
Or by accident and we cannot place ourselves in that kind of 
position. 


And that is why I think members of the committee are 
very concerned about what has gone on in this case and the 
other three cases. 


Mr. Glasberg: May I deal with your first point for a 
moment? 


When dealing with Ombudsman cases, you are dealing with 
an extremely high level of analysis and the amount of work 
that needs to be done in order to adequately address the 
points that are made requires a pretty careful review of the 
file, and it is only in that sense that sometimes when 
senior people in the organization sit down and look at a 
file, that new items come to light. That is the only point 
I wanted to make. 


I share your view entirely that new evidence ought not 
to be parachuted onto this committee at the llth hour, that 
is terribly unfair to members who have done their best to 
prepare for the case, and that certainly would not be my 
intention. 


Madam Chairman: Is there any closing remarks you would 
like to make, Mr. Glasberg? 


Mr. Glasberg: I think pretty well the points that the 
Board wished to make have already been articulated. 


Madam Chajrman: Thank you very much. 

Any further questions before we go to a decision? None? 
(No response) 

We would like to ask people in the audience or in the 


room, other than committee members, if you would kindly 
leave the room at this point. 
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If we feel the decision will take longer than 30 
Minutes, we will reserve our decision. 


Thank you very much. 


The committee continued in camera at 11:15 a.m. in 
committee room 2. 


11:55 a.m. (Resumption of normal business) 
Madam Chairman: Go back on the record. 


Thank you for your patience. I hope it was patience in 
waiting for us to discuss the matters involved in this case 
and I would like to report on the case of Mr. X. 


The committee has decided by motion to support the 
recommendation by the Ombudsman on page 3 of his report made 
pursuant to Section 25(3) of the Ombudsman Act. 


The committee will be reporting this decision with 
reasons to the House in its next report with the 
recommendation that the Ombudsman's recommendations be 
implemented by the Workers' Compensation Board. The 
Committee expects that the Board will act immediately to 
implement this recommendation. 


We are now ready to proceed with the next case on the 
agenda which is at Tab F and it is Mr. U and the Workers' 
Compensation Board. 


My suggestion is that we go until 12:30 and try to stop 
as close to 12:30 as we can and resume again at two. Is 
that acceptable? 


I think if we can get a little bit of the presentation 
in here then we will be on our way, because we are behind 
schedule by just a bit. How is that; ‘just a bit'? 


There is documentation being handed out on the anterior 
view of the human skeleton. Dr. Hill, would you like to 
begin. 


Dr. Hil]: Thank you, Madam Chairperson. 
I have a very brief comment to make before turning the 


case over for presentation to Martha Keil our Assistant 
Director. 


Mr. Lupusella: Which case is this? 
Madam Chairman: Case U at Tab F. 


Dr. Hill: In Mr. U's case, and the one to follow, the 
committee will be considering whether a work injury to one 
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part of the body aggravated a pre-existing condition 
elsewhere. 


This is a complex issue which requires close examination 
of the various medical opinions. While at work Mr. U fell 
down an embankment and injured his back. Later on, his 
underlying hip problems became symptomatic and required 
Surgery. The Board could not believe there was a connection 
between the hip and the back injury. It, therefore, denied 
benefits. 


Our own investigation has revealed that Mr. U had only 
complained of hip problems since the accident. He had no 
problems before. 


Equally persuasively three orthopaedic specialists and 
the family doctor were of the opinion that the work injury 
aggravated the hip problem. The one specialist even took 
the time to attend Mr. U's Appeal Board hearing to give 
evidence in support of his opinion. 


One specialist who saw Mr. U on one occasion made no 
mention of a hip problem and one Board doctor could not find 
a connection. 


My conclusion: I found that the Board's decision to 
deny entitlement was unreasonable given the preponderance 
and weight of the medical evidence. I represented that Mr. 
U be granted entitlement for his hip problem. 


I would ask the committee to support my recommendation 
in this case and I would appreciate your careful 
consideration and guidance in this matter. 


Madam Chairperson, I now turn the presentation over to 
Ms. Martha Keil our Assistant Director. 


Ms. Keil: Thank you very much. 


: Ms. Keil, just to clear up a couple of 
procedural matters or technical matters before you get into 
the presentation. 


First of all, you provided to members of the committee, 
I understand - with the knowledge and approval of 
representatives of the Board - what looks like to be a page 
out of that -- I thought it was out of that famous anatomy 
book Jones On Bones, but it is not, it is somebody else. 


Obviously you think that this skeletal representation 
will assist the committee in understanding the medical 
evidence in this case? 


Ms Keil: Yes,. forsclarification. 
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Mr. Bel]: Okay. Also, the material indicates that 
there may be or will be an addendum to this synopsis due to 
the fact that the Board had - at least as of the date the 
synopsis was prepared - not provided a response to either 
thes LOCUS) eorespecit ical lyatiem22 (Gye repor taingwriting? 


Ms. KeijJ: If I might address that briefly. 


I think it is fair to say that the Board has taken the 
position in this case that it was desirous of more medical 
information and we have had a series of on-going memos since 
the 22(3), but they did not result in any firm position 
taken by the Board, except that it was not prepared to agree 
with the Ombudsman's conclusion and recommendations. 


However, it would be fair to the Board to say that there 
has been on-going discussion and correspondence. 


Mr. Bell: Are you aware today of what the Board's 
position is in this case? 


MeceKelatyes: 


Mr. Bell: All right. And you have nothing to offer the 
committee in written form as to the Board's position? 


Ms. Keil: No, I do not. 
Mr.2Bellss Well;wall right. 


I think in the circumstances, subject to the committee's 
direction, Madam Chairman, I will proceed with Ms. Keil in 
terms of the Ombudsman's case and leave the question of the 
response to the Board's position until after the committee 
has heard what that position is. 


Members of the committee, and Ms. Keil, just a couple of 
comments. This is a war of opinions, medical in nature, so 
it is either five to four or five to five depending on what 
category you put an opinion of a former Appeal Board member 
in. It is not an easy case. 


In simplistic terms, I think you want to just note some 
relevant facts. There was a fall which resulted ina 
bruised sacrum. The next event chronologically was the 
experience of hip pain by the individual with the ultimate 
diagnosis that the hip pain was caused by the existence of a 
disease called Legg-Perthes Disease which, prior to the 
fall, had been asymptomatic; although existing, it had been 
existing without any symptoms. 


The question is whether the fall and the bruised sacrum 
rendered the unsyptomatic condition symptomatic thereby 
establishing a relation between the fall i.e., compensable 
accident, and the problems referrable to the hip. 
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Now, I know that is a simplistic statement, but I think 
therefore, nevertheless, it is an accurate line that the 
committee can adhere to. 


Having said all of that, Ms. Keil, will you take the 
committee very carefully through the relevant facts 
including the medical opinions that you say support the 
Ombudsman's conclusions and recommendations and then explain 
those conclusions and recommendations with reasons? 


Ms. Keil: “Certainly. 


I do not think your explanation was simplistic at all, 
Mr. Bell, because I was going to preface mine with one of 
those where the hip bone is connected to the backbone 
problem, but I think I will refer to your explanation as 
being somewhat better. 


Mr. McLean: Point of order, Madam Chairman. 


Madam Chajrman: Yes, Mr. McLean? 
Mr. McLean: I am interested in a question raised by Mr. 


Carrothers. Do you have a copy of the medical reports that 
were given on this case? 


Meo Kells ei. Gce 
Mr. McLean: In here we have a partial statement of what 


is in it, but I think I would like to see the reports from 
the doctor. Do you have copies of those? 


Ms. Keil: Certainly. 
Mr. McLean: Thank you. 


Madam Chairman: Would it be acceptable, if during the 
break we make copies of those and distribute them to the 
members at two o'clock? 


Mr. McLean: Yes. 

Madam Chajrman: Thank you, Mr. McLean. 

Continue. 

Ms. Keil: Whichever. At any time during the 
presentation I am more than happy to read the complete 
reports into the record which, in some sense, would be 


easier because then it will not require an anonymizing. 


Mr. U started work with the accident employer in 1976. 
He was 19 at the time. He had had one previous job since he 
graduated from high school. He had, as Mr. Bell has noted, 
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the underlying condition of Legg-Perthes disease, which I 
will try very hard to explain in terms that I understand, 
let alone anyone else. 


It is a condition that comes on in childhood. As I 
understand it, because of lack of blood, there is a 
collection of dead cells to the top of the hip bone. If 
you -- no, sorry, the top of the femur which joins to the 
hip bone on your diagram. It causes some misshaping of the 
bone. 


It often does not cause problems during childhood when 
it comes on. It, as I understand from the literature, 
almost envariably will cause -- can lead to arthritis and 
Similar problems much later on in life, but it is very 
common for there to be a long asymptomatic period. 


Anyway, at the time that he was working for the railway, 
there is no evidence that he was other than completely 
asymptomatic. 


He waS carrying a bucket of bolts at the time of the 
accident and fell down a 20-foot embankment, rolling and hit 
the bucket at the bottom of the embankment striking his 
sacrum and coccyx, which is the tailbone basically, and was 
seen for that. There was noted to be severe bruising of the 
sacrum. X-rays at that time were only taken of the coccyx, 
sacrum and lumbar spine. 


Now, severe bruising to that part of the body is 
customarily very, very painful and it also makes sitting and 
everything else quite difficult to do and it is quite 
frequently more the pernicity of pain than any long-standing 
disability is what is most noticeable and, indeed, Mr. U did 
complain of pain. 


As early as February of ‘87 he saw an orthopaedist who 
commented on the pain and also mentioned that it was 
radiating down the right leg. 


It was represented that he be admitted to Downsview, the 
Workers' Rehabilitation Hospital, and at that time x-rays in 
fact noted the deformed femoral head on the right side which 
is, in fact, indicative of Legg-Perthes disease. 


Now, he was discharged in the summer of '77 as fit for 
his regular work and his benefits were cut off. However, 
his family doctor writes in October of '77 - a year after 
the accident - that Mr. U is still complaining of some pain 
and walking with a limp. 


Now, I think it is important to state at this time that 
the majority of concern was being addressed to the back 
problem because that was where it was felt that the trouble 
lay. 
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Now, in retrospect, some doctors have commented that may 
not have been entirely accurate but hindsight is perfect and 
at the time everyone was looking at Mr. U's back. 


Mes pe lie. [his eis saebal rly, CoOLtlCal.:1Ssue tet nis 
case-- 


Mse Kells Ves, cit ice 


Mr. Bel]: --because there is a record: “In 1977, July 
he was discharged as fit to return to work". 


Ms. Keil: Yes. 


Mr. Bel]: There is a gap in terms of years, a fairly 
Sizeable gap~-- 


Ms. Keil: Yes. 


Mr. Bell: --between that date and the diagnosis of 
symptomatic Legg-Perthes disease. 


Ms Keil: Yes there. is. 


Mr. Bell: There is a reference on page 3 of the 
synopsis, paragraph 5; 


"The worker's family doctor..." 

MsVokGil: » Yes. 

Mr. Bell: Am I correct that this is the only piece of 
evidence that goes to the issue of both the existence of 
symptoms referrable to Legg-Perthes disease in 1977 and 
their continuation up to, I guess, 1980? 

Ms. Keil: It is the most substantial piece of evidence. 

Mr. Bel]: Well, is there anything else? 

Ms. Kell: Yes. 

Mr. Bel]: Is there anything else? 

Ms. Keil: Yes, there is. 

Mr. Bell: Okay. Well, let's stick with what this is. 

Ms. Keil: Okay. 

Mr. Bel]: What do you have from Dr. E that confirms his 


diagnosis going back to 1976 and forward that he was 
suffering from Legg-Perthes disease, symptomologically? 
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Ms. Keil: Dr. E, the family doctor, was contacted by 
the Board's investigator during the time that the Board was 
actively investigating this file and the doctor stated to 
the Board's investigator that: Yes, there had been constant 
complaint of hip pain since the accident. 


He had not noted them down in his record. However, he 
was quite explicit that they had occurred and he was also 
quite clear that there had been no complaint of hip problems 
prior to the accident. And that is the extent of his 
record. 


Mr. Bell: What form does that opinion take in the 
Board's file or in the others, in the legal/medical opinion? 


Ms. Keil: It is written down by the claims investigator 
and was passed as a document to the adjudicator for 
consideration. 


Mr. Bell: What other evidence did you receive in 
Support of the continuity of symptoms from '77 forward, 
referrable to Legg-Perthes? 


Ms. Keil: We have the worker's own evidence that he had 
experienced hip pain. 


Mr. Bel]: What form does that take? 


: His comments to the Board, his comments to us 
and his testimony at the Appeal Board hearing. 


Mr. Bell: Okay. What else do you have? 


Ms. Keil: We have - and I will admit that these are 
open to interpretation - we have the mention of the 
radiation of pain down the right leg which is not the back 
area, we have the mention of the limp in October of '77. 


Now, it is possible, I agree, that the back pain could 
cause the limp, however, the right leg pain and the limping 
on the right side also could indicate the hip problem. 


Mr. Bel]: Also could indicate a little nerve problem 
too; couldn't it? 


Ms. Kei]: Yes, it could. 

Mr. Bell: Anything else? 

Ms. Keil: Something in - and I am sorry not to be more 
clear -- but, something in October of 1979 caused the family 
doctor to take x-rays of the pelvis and the hip joints which 


had not been done until that time, as I said, because 
attention was focused on the back. 
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X-rays up until that time had tended to be of the 
lumbosacral spine and, in October of 1979, x-rays of the 
pelvis and hip joints were requested. 


Mr. Bel]: But that only showed the presence of the 
disease? 


Ms. Keil: Yes. 


Mr. Bel]: It did not determine whether they were 
symptomatic at the time? 


Ms. Keil: No. 
Mr. Bel]: Okay. Can we assume then that that is all of 
the evidence going to the issue of existence of and 


continuity of the symptoms referrable to the disease up to 
1976? 


Ms. Kell: Yes. 


Mr. Lupusella: I have a supplementary question based on 
our counsel's questions. 


Do we have the x-rays made at that time which would 
indicate that there was something wrong with the hip? 


Ms. Kej]: We have x-rays that demonstrate that the 
Legg-Perthes is present. 


Mr. Lupusella: Okay, thank you. 
Mr, Bells: | Okay, 
Madam Chajrman: Mr. Bell? 


Mr. Bel]: We want to continue with the facts, et 
cetera, at the point where I interrupted you. 


Ms. Keil: Certainly. Now, because of the complaints of 
On-going pain, the Board arranged for Mr. U to see Dr. H. 


Mr. Bell: When? 

Ms. Kejl: In February of '78. 

I think it is entirely accurate to characterize Dr. H's 
report as unsympathetic to the worker's problems. He does 
not find any physical disability and suggests that he go 
back to work. 


Mr. Bell: Where is Dr. H referred to in either the 
synopsis or your report? 


Ms. Keiji]: Just a moment. I do not think he is in the 
report. 
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Mr. Bell: I do not think he is in anything. 
Ms. Keil: No. 


Mr. Bell: Is there a reason for that, other than it was 
not a favourable opinion? 


Ms. Keil: He is not absent because his opinion is 
unfavourable. If that were the reason I would not have 
brought him up now. 


He is not in the report because he never addressed any 
Opinion toward the hip problem or the likelihood of 
relationship. He was never asked to do that and he had no 
knowledge of it, so he was not used. 


Mr. Bel]: So your position is that nothing he said is 
relevant to this issue? 


Ms. Keil: The Ombudsman does not consider his evidence 
relative. However, it is in the, I believe, reference -- 
no, it is not. Reference is not even made to him in the 
Appeal Board decision. 


ajrman: Mr. Charlton? 


Mr. Charlton: Just a question on that issue. 


I would assume from what you have said - and you can 
correct me if I am wrong - that he was seen in...? 


MesiKeibese February ,.u7is. 


Mr. Charlton: February of '78 by Dr. H and the doctor 
focused, at that point, on the original back injury and 
could find no findings-- 


MseKei ls) tlhatiis. night: 


: ccin the region of the sacrum to cause 
the pain that the claimant was complaining of. 


Is that essentially what his report does? 


Ms. Keil: Yes. Now, in the interest of total 
completeness, the worker has stated that he complained of 
hip problems to the doctor who paid no attention to him and 
the doctor has reported that straight-leg raising was normal 
and, in the jargon, that would indicate that one could 
assume that there was no problem with the hip because there 
was no restriction of straight-leg raising. 


So that is the report in its entirety. 
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MrieBe lis: What;emise 
Ms. Keil: Yes. 


Mr. Bel]: Well, page 8 of your material, the interview 
summary, which is one of your documents-- 


Ms. Keil: Yes. 


Mr. Bell: --made contemporaneous with the making of the 
complaints in quotes, in the fourth paragraph on the first 
page attributes an opinion to Dr. H of: "no disability”. 


MsevKejief Drow) wee. 


Mr. Bel]: Now, did you already tell us that? If so, I 
apologize for wasting the last 15 seconds. 


Ms. Keil: No, I am sorry. 


Mr. Bell: I think we would like to see Dr. H's, 
whatever it is. 


Ms .2Keil:« Certainly, 


Mr. Bel]: Not now, but if you could just prepare copies 
over the lunch hour and I will tell you why, because your 
case builds on a continuity of symptoms from '76 forward. 
This guy is an orthopod-- 


Msi Kel: 9 Yes. 
Mr. Bell: --and if your guy was experiencing and 


complaining of symptoms, it is interesting at least to have 
a comment of "no disability" after an examination. 


Ms Kelilce Yesu 
Mr. Bell: Okay, thanks. 
Ms. Keil: The other reason that we did not put much 


stock <n Dr..H's report. -— well! we.,,did: not,, and 2i-think I 
should explain why. 


Mr. Bell: Sounds familiar, that is all. 

: Is because he saw Dr. H on only one occasion 
and the next orthopaedist that he saw he continued to see 
over the next few years, but I would be happy to supply the 
evidence. 

Mr. Bel]: When did he see the next orthopod? 


s He started to see Dr. B in August of '78 and 
this is still, I would like to remind the committee, we are 
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focusing on the back complaint, that is the primary reason. 


And Dr. B states that Mr. U has discogenic back pain and 


that the x-rays of the lumbar spine are unremarkable. 


Now, during this period he also worked for six months at 


a hotel. 
Mr. Bell: And you say Dr. B first examined this person 
Litter ogeos. 


Ms Keil: 2 ves. 

Mr. Bell]: Because I must confess, I read paragraph 2 
the synopsis as Dr. B first seeing this person in October 
1980? 

Mr. McLean: Is this the family doctor? 

Mr, Bell: No, he is the orthopaedic specialist. 

Ms. Kells Yes. 


Mr. Bell: It seems that.Dr. B first diagnoses the 
Legg-Perthes in December 1980. 


Ms. Keil: Yes, but he had been seeing the gentleman 
Since December 1978 and that is where I say the hindsight 
issue tends to come in because Dr. B was not overly 
sympathetic. 


Me Bel lee sD li whic cer 


Ms, Keil: Dr. B was not overly sympathetic to the 


question of back pain and back problems. However, when he 


of 
of 


noted the complaints of pain to the right leg and looked at 


the x-rays of the right hip, he started to focus on the 
Legg-Perthes as being, in fact, what was important in the 
man's On-going problems rather than the back. 


Mr epe li: Okay. 


Ms. Keil: Okay. Now, December 17th, of 1980 Dr. B 
comments as follows: 


"Recent x-ray examination of the right hip reveals what 
appears to be previous Legg-Perthes disease. This man 
still has back pain and also limitation of movement of 


the right hip area. 


This man emphatically reports that he had no 
problem with his hip prior to his fall. It appears 
that he does have evidence of previous Legg-Perthes 
disease which became symptomatic at the time of his 
fallwon October 25,7 .1:976:3" 
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And a few months later Dr. B suggests a referral to 
another orthopaedic specialist Dr. C. At this time the 
issue is also raised with the Board and the Board's doctor. 
Dr. I simply says that the problem is, by its very nature, 
non-compensable. 


Now, in June of 1981 the worker visits Dr. C who says: 


"He walks with an obvious Trendelenburg gate. 
Movements of his hip were restricted and there was 
one-half shortening of the lower extremity. 

He is appealing his claim with the Board and I 
think quite likely it should be allowed on an 
aggravation basis." 


A month later he goes back and sees Dr. B again - and I 
am reading the quotes now because of the interest members 
have expressed in what exactly was said: 


"Basically this man has complained of back pain and 
painful coccyx since his injury in October, 1976. He 
later seemed to develop pain in the right hip area and 
he claims there was no problem prior to the injury to 
his hip. 


The worker says that his back became bothers him 
more than the hip, but there was discomfort in the hip 
TYOne Lrom Loe =r uly. 


Certainly, in my opinion, the x-ray findings are 
old in nature and are not a result of the reported 
injury of 1976. They have the typical appearance of 
Legg-Perthes disease which is a developmental 
abnormality, however, the accident itself may have made 
this hip problem become symptomatic. 


In summary, this man is complaining of back pain 
and right hip pain. 


Initially he was seen more for the back pain and 
the painful coccyx. He seemed to develop more 
complaints about his right hip later on. 


It certainly seems that the injury reported may 
have contributed to his hip pain and caused it to 
become symptomatic, but the basic problem of the hip 
revealed by x-rays is very unlikely to be caused by the 
accident. The problem with the hip has been 
long-standing." 


Which goes to the nature of Legg-Perthes disease. 


Mr. Bell: This is the February, '82 opinion? 
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Msi Rel) 6 NO,e UU ily, 61" bye Dr. 4B 
Mr. Bell]: Before the operation? 
Mone Reilteu Yeon, 

HieepelivesOkay . 


Ms. Keil: In a follow-up report three weeks later Dr. B 
states; 


"I feel this man's right hip became symptomatic and was 
aggravated by the injury in 1976." 


Four days later in another report he states: 


"The worker was sent to Dr. C in Toronto who felt that 
x-ray changes were compatible with old Legg-Perthes 
disease, however, he feels, as I do, these symptoms 
became apparent from the time of the injury. 


In other words, there was a direct cause and effect 
between the injury reported when he slipped on October 
25, '76. This made his hip symptomatic and caused 
paine. , 


And then in October of '81 an arthrodesis of the right 
hip with a cobra-head plate was carried out by Dr. B and I 
cannot clarify that too much, but that was the nature of the 
operation. 


Mr. Bell: He got a new hip joint? 


Ms. Keil: Yes. I am sorry if this is tedious. I keep 
reading the reports of Dr. B so that the committee can see 
that he remains convinced of the correlation and that this 
was not simply a one-shot report that he issued. 


In January of '82 he states: 


"The injury and fall at work certainly started the pain 
in the right hip area and this led to the eventual 
Surgery on his right hip." 


In February of ‘82, he introduced another argument which 
is: 


"I think we are considering that perhaps his abnormal 
gate at first, which was an attempt to favor and 
protect his back, may have put added strain on his 
affected right hip and made this become symptomatic." 


Now, those are two distinct arguments that aggravated 


the Legg-Perthes and that secondly the sequela to the back 
injury i.e., the soreness, aggravated the hip injury. 
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However, in both cases, if they were accepted, they would 
constitute aggravation and compensation would be in order, 
if they are accepted. 


Mr. Bel]: Are you about to move beyond February, '82? 

MSten Cli. eel. 

Mr. Bell: Well, can you go to paragraph 4 at the bottom 
of page 2 and I have got to tell you that is the paragraph 
that gives me the greatest difficulty. 

Ms. Keil: Okay. 


Mr. Bell] I do not know what it means and I think you 
are going to have to help us with Dr. D. 


Dr. D, as paragraph 3 indicates, puts something in 
writing referrable to this claim? 


Ms. Keil: Yes. 


Mr. Bel]: And you do not quote him except for the part 
referrable to the schedules, but you do paraphrase him as 
saying: 


"The Board would not be justified in accepting the 
claim because there was no documentation for up to 
nearly four years after the incident.", et cetera, et 
cetera. 


Ms. Keil: Yes. 


Mr. Bel]: Page 2 of the synopsis -- I just read the 
bottom of paragraph 3. 


Ms. Keil: That is true. 


Mr. Bell: Just a minute. You then go on to say in 
paragraph 4 that: 


",.-Dr. B... could not disagree with any of the 
comments put forward by Dr. D but that he still thought 
that the injury had, perhaps, aggravated his right hip 
condition." 


Ms. Keil: Yes. 

Mr. Bell: Now, I tell you I do not know whose language 
that is, but do you think perhaps the fact that you cannot 
disagree with somebody who says it is not compensable, would 
tend to water things down? 


So can you tell us - maybe it is not appropriate now - 
but can you tell us what it is precisely that he said and 
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what precisely it was that he said he was not agreeing with? 


Ms. Keil: Yes, I can, if you will just give me one 
moment to actually read from the Board doctor's memo, 
assuming I can find it. 


Madam Chajrman: I think what we will do is stop here 
and adjourn and maybe, when we resume, you can come back 
with Dr. D's reports and Dr. B with reference to this. 


Ms. Keil: With reference to this question, I have it, 
1f you want to know now. 


ada hairman: I think it better when we resume and we 


can think about that and start off with the opinions. 


If we can adjourn now and start again at two o'clock. 


Luncheon recess at 12:35 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Thursday, January 2], 1988 
The committee met at 2:08 p.m. in committee room 2. 


Madam Chairman: If we can call the meeting back to 
order again. 


We were dealing with the case of Mr. U, if we could 
resume. 


I think we left off with Ms. Keil referring to Dr. D and 
Dr. B and their medical comments with respect to seeing Mr. 
Une= fie your Can continue on "that. 


Ms. Keil: Yes. 


First, I hope the members have gotten the copy of Dr. 
H's report. We did not have time to anonymize all of the 
medical documents on point over lunch and if committee 
members want them we can undertake to do that, otherwise I 
will probably just continue to read sections of the report 
Pntoethe, recorapsif fhat t6¢altarights 


adam aj 


Mr. McLean brought this forward. 
How do you feel about that response? 


Mr. McLean: I am not satisfied, because seeing and 
reading this copy that we have already got, it certainly 
indicates to me that we should be looking at all the 
doctor's reports because there are parts of it in your 
evidence to your favour and, not reading it all, there are 
some that are maybe not to your favour. 


So I think that I would like to see the full reports on 
oe ae 


Madam Chairman: Mr. Philip? 


Mr. Philip: The procedure we have always used -- and 
the reason we have two sides before us is that the 
requirement is for each side to bring out those points or 
that evidence on the other side which does not help their 
case. 


If we are going to start to what amounts to an 
investigation of the case, then I submit to you, Mr. McLean, 
that that is not the role of the Ombudsman Committee. 


If we get into that kind of role, then you might as well 
give up your seat in the Legislature and do nothing but 
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reinvestigate Ombudsman's claims. 


Our role surely is to look at the evidence. If there is 
something that would not help the Ombudsman's case, then the 
Workers' Compensation Board is here to point that out and at 
which time then we can look at that particular document. 


But I am not prepared to go and do a reinvestigation of 
the whole case. It is just an absurd kind of proposition. 


Madam Chairman: Is there any more discussion on this 
point? 


Would it be satisfactory if they were prepared and 
presented for our deliberations later? 


Mr. McLean: Sure. 
Madam Chairman: Would you be able to do that? 


Ms. Keil: If you want them later today, someone is 
going to have to go out and anonymize them now and then I 
will not have them for reference. 


If you want them Monday, for instance, or Friday, that 
is no problem. But I would have to give them away in order 
to have them anonymized for this afternoon. 


Mr. McLean: I do not think it is necessary. The point 
I wanted to make is that I believe they are important 
evidence and whether it comes from your side or the other 
side, I think whoever -- and I probably put the blame on the 
compensation for not producing evidence from those reports. 
I think it is important, but I do not think it is necessary 
to go through that for today. 


adam j : Mr. Bell? 


Mr. Bel]: May I make a Suggestion? Can we put that 
question again when we finish the consideration of this case 
and have heard from both parties in all circumstances - and 
whether, to what extent, any of the reports are of 
particular interest to the members and consider it necessary 
for the purpose of deliberation - rather than disrupt their 
file now and send somebody out to anonymize now. 


If that is acceptable, I would think that is a good way 
to proceed. 


Madam Chairman: Mr. McLean? 
Mr. McLean: (inaudible) 
Madam Chairman: Thank you very much. 
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Please continue. 

Mse Keil. Also,)0just./asiea point tof: clarification, I 
Said earlier, I told Mr. Bell that our Ombudsman report did 
nNobmreLeratc -Dr=. sh .edinefact we <douciteeDr 21H -onepage:.44.-of 
the report. 


Mr. Bell: That is not your error, that was probably 


Ms. Keil: No, that was mine because I said that we had 


Mr. Bel]: Where is it? 


Msi Kei) =) AC -the top of page 44 where the Ombudsman is 
discussing the employer's submissions: 


"Also, it should be noted that two of the doctors cited 
by the company, Drs. A and H, examined Mr. U in 1977 
andpeerly 1978 for a back. disabituty. 
Mew Bellis i cVessiyourane ¢right; 
Ms. Keil: I am sorry that I was wrong. 


Mr. Bell: What is also wrong, though, is the next 
sentence on that page. 


Ms .*Keili: Which is:..2 


Mr. Bel]: "Neither doctor reviewed the x-rays..." 
We have a report from Dr. H that he reviewed the x-rays. 


Ms. Keil: He reviewed the report, I believe, not the 
x-rays. 


: I am sorry, I am wrong twice. Okay, I will 
shut up. 


Mr. McLean: Index E? 
Mr. Bell: Sorry? 

Mr. McLean: Index E? 
Meee Poelip cae s 


Mr. McLean: I am sorry. 


Ms. Keil: I would like to continue. 


I have one more point of clarification from something I 
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said this morning and then I promise that I am finished. 


When we were talking about evidence of hip problems 
between '77 and '80, and I mentioned complaint of pain, and 
Mr. Bell quite rightly pointed out that that could also 
indicate pain radiating into the right leg and he indicated 
that that could be evidence of nerve root irritation. 


Well, that is true. However, if you do in fact refer to 

Dr. H's report where he talks about straight-leg raising, 
one of the primary purposes, as I understand it - and I 
stand to be corrected by the Board - one of the primary 
purposes of straight-leg raising is to see if, in fact, 
there is nerve root irritation because when you do the 
straight-leg raising it tests for that, and I believe his 
report indicates no such thing existed. 


So it would seem to suggest that nerve root problems 
were not present. 


Mr. Bel]: It is also suggested there was no pain 
present either. 


Ms. Keil: During straight-leg raising, yes. 


Mr. Bell: During anything. The first sentence on the 
second page is something you are going to have to address. 


Ms. Kejl: Yes. I wanted to also address that other 
point. 


Mr. Bell: Thank you. 


Ms. Keil: Okay. Now, to get back to where we thought I 
was earlier. 


When the question of Legg-Perthes disease came up and 
the question of surgery, the matter was referred to Dr. D, a 
Board doctor for consideration, and I would like to read 
into the record his complete report. 


"I reviewed this situation and I would simply note 
that ...") You syhave that on mecord, jthatdiswalile right. 


"The fall under this claim occurred on the 25th of 
October, 1976, and all complaint and medical reporting 
focused upon the lower sacrum and coccyx. An x-ray 
taken at Downsview on the 6th of July, '77, of the 
sacrum coccyx also must have shown the hip joint and 
lead to the report by the radiologist recognizing the 
problem in the right femoral head and secondary problem 
in the acetabulum. The medical reporting clinic 
doctor makes no notation concerning this. 

Then at the request of the appeals people, he was seen 
by Dr. H on February 18th, ‘78. On the letter sent to 
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Dr. H, copies of all documentation was sent and I would 
have to assume that this included the x-rays report from 
H&RC. Dr. H reports he does have a femoral head problem 
on the right side but he does not have any associated 
complaints. Then the fact of a right hip joint problem 
was first recognized by the attending doctors in North 
Bay in the period of October to December of 1980 as 
reflected in that correspondence. 


I note what was said by Dr. B in his letter to the 
lawyer, dated the 7th of July, 1981, and I also note the 

_consultation note from Dr. C, dated the 22nd of June, 
"81. "Despite these two opinions, I cannot myself feel 
that we would be justified in accepting this hip joint 
on an aggravation basis. There is no indication at all 
from the clinical documentation that any complaints were 
associated with it up to nearly four years after the 
incident and this despite the fact that one orthopaedic 
Surgeon seeing him was aware of the x-ray change and 
comments specifically on the matter." 


This is the entire memo from Dr. D. It should be noted 
that he did not at that point have the benefit of the family 
doctor's comments about pain since 1977. 


Mr. Bell: Can you now know tell us precisely what Dr. B 
agreed with or, I guess in the language of paragraph 4, 
could not disagree with? 


Ms. Keil: Yes. Just a moment. I want to get the 


right -- okay. The memo by Dr. D was sent to Dr. B and he 
wrote as follows: 


"This man, as you know, fell and injured his back on 
October 25, 1976. I must admit I cannot disagree with 
any of the comments put forward by Dr. D. The only 
comment I have is that perhaps his back problems and his 
initial radiation of pain into the right leg region made 
him walk in an abnormal gait, and perhaps this 
aggravated his right hip condition. However, I must 
admit this is rather hypothetical and it is true that as 
far as I know, Mr. U did not complain of pain in the 
rightyhipiduringsthesinitialsavisits.toame aul have 
discussed this with Mr. U and he does tell me that his 
right hip was always hurting but it seemed to be 
overshadowed by his back pain and coccyx pain in the 
coccygodynia. In summary, I cannot honestly disagree 
with the comments put forward by Dr. D. However, it is 
possible that Mr. U did have pains in the right hip 
initially and they may have been overshadowed by the 
more intense pain at first in the back and also in the 
coccyx. I also thought that perhaps his abnormal gait, 
at first an attempt to favour and protect his back, 

must have added strain on the affected right hip 

and made him asymptomatic. I agree these two 
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suppositions are difficult to actually prove. I still 
personally feel that Mr. U. should receive entitlement 
from the Workmen's Compensation Board as a result of 
thissinyury <3" 


Mr. Bell: Could we have a copy of that please when you 
anonymize it? 


Ms. Keil: Yes. 


Mr. Bell: You recall the reference that was made 
yesterday to the last case of certain memoranda submitted by 
Dr. McFarlane? 


Ms. Keil: Yes. 


Mr. Bel]: Would you agree with me that Dr. D's opinion 
falls in the same category, whatever that category is? 


Ms. Keil: Of conjecture, yes. 


Mr. Bell: Something less than what one might expect or 
hope to receive from a doctor in terms of a definitive 
opinion? 


Mr. Bell: Am I also correct that for the first time a 
doctor -- and he is a specialist; is he not? 


Mosekeri: *yese 


Mr. Bell: To put another theory on the table referrable 
to the hip symptoms and that is that the abnormal gait 
perhaps could have aggravated it? 


Ms. Kejl: Yes. 


Mr. Bell: Help me and the committee, what does the 
Ombudsman say ultimately is the cause, the injury, the fall 
and the bruised sacrum or the abnormal gait as a result of 
that fall and injury? 


Ms. Keil: In terms of an injury, it is not necessary to 
distinguish between the incident and the sequela, so we are 
not saying that either the gait produced by the back fall or 
the back injury is necessarily -- that it necessarily need 
be one or the other. 


Mr. Bell: Sorry, you do not have that luxury, with 
respect. 


What is the Ombudsman's conclusion of the evidence that 


you received in respect of that investigation, that the 
fall, the bruising of the sacrum caused the aggravation, or 
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that the theory of the abnormal gait as a result of that 
injury caused the aggravation? 


Ms. Keil: Both Dr. B and Dr. C have advanced both 
theories and I have not -- 


Mr. Beli: Okay. In fairness to you, if your position 
is: We do not prefer one or the other, fair enough. 


: I am sorry, we do not prefer one or the 
other. 


Mr. Bell: Does it make a difference? 


MSZ Kei ee COfnOL at UlNkeSO. WL UNelLeSpeCUsUnaL, 1 t 
does, because it seems to me that if you are going to say 
the immediate trauma to the back precipitated the hip 
injury, then that is compensable. 


If the injury to the back produced an abnormal gait 
which in turn precipitated the Legg-Perthes disease, then 
that is compensable. 


If both operated to make the Legg-Perthes disease 
symptomatic, then it is compensable. That being so highly a 
medical matter, and I admit, as the doctors say, 
conjectural, we do not have a preference. 


Mr. Bell: Can I suggest something to you -- 

Moterwe Tle eves < 

Mr. Bell: -- what appears to happen. Dr. B and others 
put forward opinions of the onset of the Legg-Perthes 
symptoms prior. to Dr. D getting wznto the act’... Dra Di put 


forward a report that Dr. B at least can't refute, and he 
Savocvaeeue COsnOt. rerntesiti* 


However, this is my theory: So as a result of what Dr. 
D said and does, Dr. B takes it in a different direction. 
You are nodding your head "yes"? 

Ms. Keil: “Yes. 

Mr. Bell: After Dr. B's February 1982 theory, the only 
available medical explanation of the symptoms and the 
disease and the injury is that put forward by Dr. D? 

Ms. Keil: And Dr. C. 


Mr. Bell: Isn't Dr. C now overshadowed or overridden by 


Ms. Keil: Dr. D later attends the Appeal Board hearing. 
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Mr. Bell: I am sorry, I stand corrected. 


Can we just flip to Dr. H and the opinion that the 
committee members now have because it is referred to in Dr. 
B's report and also Dr. D's report that you just read. 


As a matter of fact, Dr. B, if I remember your reading 


correctly, makes specific reference to the first sentence on 
the second page of H's report. 


Ms. Keil: Yes. 

Mre Bell: Just so that I fully understand what that 
means to you and to others, he zeros in on the Legg-Perthes 
disease, the femoral head problem. So something in the 


material that H reviewed and the examination of the 
complainant permitted him to identify the problem; correct? 


Ms. Keil: Yes. If I might -- 
Mr. Bell: The x-ray reports? 
Ms. Keil: The x-rays report from Downsview showed it. 


Mr. Bell: Now, H makes a finding that he does not have 
any associated complaints? 


Ms. Kej]: Yes, and the worker directly contradicts 
that. 


Mr. Bel]: Where? 

Ms. Kej]: In his evidence to both the Board and to us. 
He has stated that he told Dr. H about his hip problem, hip 
pain, and he was -- well, in his words, he was ignored. We 
neither accept nor refute that. It is just part of what is 
available. 

Mr. Bell: You neither accept or refute what? 


: His statement that the doctor did not pay any 
attention to his complaint. 


Mre Bel]: You neither accept nor refute what Dr. H says 
in that sentence? 


Ms. Keil: The statements are mutually exclusive. 


Mr. Bell: Does that mean you discount them both or 
count them both? 


Ms. Kej]: It means we count them both. We have no 
reason to disbelieve. 


Mr. Bell: Okay. Either? 
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Ms. Keil: Yes. But it makes it very difficult to 
assess what weight to give it. 


Mr. Bell: I am going to let you finish reviewing the 
medical evidence and then explain your opinions, but do you 
agree with me that this is a tough one? 


Ms. Keil: Absolutely. 


Mr. Bell: Do you agree with me that it is a very close 


Ms. Keil: I agree that it is close. 
Mr bell: I have no further questions. 


Do you want to just continue with the review of the 
evidence that you are relying on and an explanation of the 
Opinions, et cetera? 


Ms. KejJ: Okay. Where were we? Dr. B's report where 
he first suggests the abnormal gait is February of '82. 


In July of '82, there is a further memo from Dr. D, the 
Board doctor, and I will read it more or less in its 
entirety so that it gives a complete picture of the 
evidence. 


"Legg-Perthes is a vascular necrosis..." which means a 
collection of dead cells from lack of blood. 


",..of the head femoral which occurs during 

childhood. On other occasions, it does not cause 
sufficient symptoms to lead to its recognition at 

the time and it comes to light later on and the 
distortion of the femoral head leads to very early 
onset of arthritis in the hip joint. 

What we have to attempt to resolve in this claim is 
whether or not the incident of the 25th of October, '76, 
caused a Significant aggravation of this pre-existing, 
but apparently asymptomatic problem. I know that Dr. 
A's consultation of the 18th of February, '77, says that 
pain tends to radiate to the right leg. I cannot feel 
that we can reasonably use this as an indication of 
right hip injury at the time as many severe contusions 
of the coccygeal region have radiating pain in one or 
the other leg." 


Then in August of '82, Dr. B again writes: 
"That as a result of the injury, the patient did develop 
pain in the right hip and ultimately this led to surgery 


on the right hip. Again, it is quite conceivable that 
this man would have gone for an indefinite period of 
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time without any problem in his right hip if there have 
been no injury." 


There is then an appeal Board hearing in '83 at which 
Dr. C. attended, and he stated: 


"An injury such as occurred on the 25th of October, '76, 
could aggravate Legg-Perthes disease and that the 
attending doctors have been more concerned with the 
coccygeal area and have not performed detailed medical 
examinations of the worker's right hip.” 


This is also noted in the Appeal Board decision on page 
ll of your material. 


Dr. C. commented in a follow-up letter regarding his 
attendance at the Appeal Board hearing. 


"I have gone over again very carefully with Mr. U the 
details of his accident. He is adamant in saying he 
tumbled 20 feet down an embankment doing a series of 
backward somersaults and coming to rest with his back 
against a drum. While it is true the medical attention 
was focused at first on the injury to the back, I think 
it is extremely probable that it would be impossible to 
have the injury he describes without also wrenching his 
hip, which no doubt had loss of motion from the 
pre-existing condition. I thus find it difficult to 
accept Dr. D's statment. I suppose therefore it would 
be worthwhile asking Mr. U to ask Dr. D if he thinks Mr. 
U could have the injury he describes without wrenching 
Or bruising an already bad hip." 


This was a submission made to the appeal Board. There 
is no indication that that was followed up on. 


The Appeal Board in its decision, as you have on page 
ll, concluded: 


"The preponderance of medical evidence establishes that 
the right hip disability diagnosed as Legg-Perthes 
disease is not related to the accident of October 25, 
LTO. | 


The Appeal Board's decision does not, in my mind, really 
address how they weighed the evidence to come to that 
conclusion. They cite the opinion of the Board's surgical 
consultant, but they do not really deal with how they weigh 
the evidence of the orthopaedist who attended at the hearing 
OreDL wo 


At that point, Mr. U. came ‘to our office for ithe first 
time and we commenced an investigation. Along with our 
investigation, we received a report from another specialist, 
dated the 25th of May, 1984 and it says: 
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ci havenreviewed@MrsU isstales with specitacwreference 
to your" -- 


Mr. Bell: What alphabet letter is he? 

Ms Kell) dyamesorry,athiseiseDr. i. 

Mr. Bell: Paragraph 6 of page 3 of the synopsis? 
MéneKel le peves 

Mr. Bell: And following? 

MesokKGl lew Yes. 


"I have today reviewed Mr. U's file with specific 
reference to your questions regarding the accident and 
injury to the hip and Legg-Perthes disease evident 
radiological. I find the argument and summary of Mr. 
U's lawyer quite clear and rather interesting and I am 
at a loss as to why his appeal was still denied. 
Legg-Perthes disease is a disease that usually begins in 
childhood and if undetected and untreated can lead to 
degenerative arthritis in the hip joints. In other 
words the hip joints are very susceptible to the 
evolution of further disease. If any injury occurs at a 
given point in time, even though the individual may have 
been perfectly healthy and normal up to that point, the 
injury may aggravate or initiate the degenerative 
process in the hip. I believe this is what occurred in 
Mr. U's case. It seems to me that Dr. D's position that 
the injury is non-compensable because it is related to 
the hip problem and the hip problem is not adequately 
documented in the initial phase of his injury and 
treatment is a rather poor argument. It has always been 
my contention that the patient should be given benefit 
of the doubt, and it seems to me that with the opinions 
of the orthopedic specialists carries enough doubt in 
this case to find in favour of the patient. However, it 
appears the Board is not willing to do so. I must agree 
that Legg-Perthes disease is not related to the 
accident. However, the reverse is truth; that the 
accident can aggravate the degenerative process that 
occurs as a result of Legg-Perthes disease." 


Mr. Bell: That is a paper review; isn't it? 
Ms. Keil: Yes. 

Mr. Bel]: He did not examine the patient? 
Ms. Keil: No, he did not. 

Mr. Bell: Or speak to the patient? 
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Ms’. Keib: “No; vherdrainot. The Goctors cited, Dr. Dy 
Dr.I and Dr. F did not ever see the worker. 


Mr Bell :° "Al leiright.) | Weshavenste oot “altein 
Ms. Keil: I am sorry? 

Mr. Belli: “Dida you*say Dr. I? 

Ms. Keil: Yes. 


Mr. Bell: We haven't got an I. Not in my legend, 
anyway. 


Ms. KejiJ]: Just a second, sorry. I referred to him 
earlier. He was the first Board consultant that simply said 
the condition is by its nature non-compensable, and where is 
he cited? 


Sorry. Well, outside of me, we cannot seem to find 
anybody who is referred to him either, the Board or 
ourselves. 


Mr.e Bell: Okay. 


Ms. Keil: Okay. We submitted that evidence to the 
Board as new evidence, and if you follow through your 
Material you will note that in December of '84 the Board 
decided that reconsideration should be granted. 


We then have a second Appeal Board decision dated June 
18th, '86. 


In between the hearing and the decision, it was decided 
to refer Mr. U to another physician, one that was mutually 
acceptable to the Board and to the worker. The meat of Dr. 
G's report states: 


"The problem here is that he had asymptomatic 
Legg-Perthes disease prior to the accident. It is 
possible the accident precipitated symptomatology and 
previous asymptomatic joint, at the same time, he 
probably would have developed symptomatology eventually 
anyway." 


The appeal Board concluded from that that the 
development of the workers symptoms in his hip were 
coincidental and not related to his accident of October '76. 


Mr. Bel]: While you are on the medical referee issue, 
there is a comment made both in the report and in the 
synopsis that you do not know why that was done. Do you 
have any more comment to make in that regard? 


Ms. Keil: Why he was referred to the -- 
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Mr. Bell: I guess the comment about the appointment of 
a medical referee midway through the Ombudsman's 
investigation. 


Ms. Kejjl: It was the position of office that the weight 
of the medical evidence, as it existed at the Appeal Board 
hearing, was sufficient to have decided in Mr. U's favour 
and it wasn't necessary to get another opinion. 


Mr. Bell: You do not make issue with the appointment of 
the medical referee? 


Ms. Kejl: No. 

Mr. Bell: Okay. 

Mr. Charlton: Did I understand you correctly that you 
said the decision was made between the time of the second 
Board hearing and the decision? In other words, it was part 
of the second Board hearing process that the referee came 
Out? 

Ms. Keil: Yes. We did not -- 

Mr. Bell: You do not take issue of the referee? 

MSeokerl: Nok 

Mr. Bel]: I misread the report then. 


Ms, Keil: We do, however, take issue with the fact that 
the Appeal Board does not appear to have done anything with 
the report from Dr. G, and what we infer from that is that 
the Board decided it had no compelling argument to make 
either for or against. In its comments, the Appeal Board 
says it notes and accepts the report from Dr. G. 


Mr. Bel]: Can I ask you something very simply. The 
recommendation, which is the last paragraph of page 44 of 
the material, page 6 of your report, says "that Appeal 
Board's decision should be revoked..." 

What decision are you referring to? 

Ms. Keil: Oh, the last, the '86 decision. 

Mr. Bel]: What happened in the meantime? 

Noeek erie =e Pardon? 

Mr. Bell: When did you change direction, because you 


have got a 19(1) in here that says you are investigating 
another decision. 
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Ms. Keil: Yes, we have a second 19(1). 
Mr. Bell]: Okay. We just do not have it. 
Ms. Keil: That is an oversight. 

Mr. Bell: But there is one? 

Ms. Keil: Yes. 


Sorry, we do, it is page 24. "The Appeal Board, in its 
decision dated June 18th, '86, was unreasonable..." 


Have you got that? 


Mr. Bell: Just a minute. It is just in different form 
than the one at page 13. 


Ms. Keil: Yes. 
Mrsabel ls Al lsyicnt os sSOLT Va. 
Ms. Keil: Okay. 


That is, I am thankful to say, the end of the medical 
reports. 


Mr. Bell: Why is the decision unreasonable? 
Ms. Keil: Because our office believes that the weight 


and preponderance of medical evidence is in favour of 
entitlement. 


Mr. Bel]: For the reasons that you have already 
reviewed? 


Ms. Keil: Yes. 
Mr. Bell: Can you just clear something up in terms of 


this latter matter that gets cited at page 5 of the synopsis 
where you tally the medical profession. 


Msu hell: Yes. 

Mr. Bell: "There are four orthopaedists and the family 
doctor supporting the worker's contention." Can you give us 
the initials? 


Ms. Keil: Yes. B, C, F and G. 


: That is the orthopaedists and the family 
physician is E? . 


Ms. Keil: Yes. 
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B-i5 


Mr. Bell: And then there are two orthopaedists, who 
were unaware of his hip condition under discussion, and two 
Board doctors and a member of the former Panel? 


Ms Rel eaves . 
Mr. Bell: What initials are they? 


Ms. Keil: They would be Dr. A, Dr. H, and the Board 
doctors would be Dr. I and Dr. D. 


Mr. Bell: D? 
Ms4eKeil2esD; yes. 


Mr. Bell: Does the former member of the Appeal Board 
doctor have an initial? 


Ms. Keil: No. 
Mr. Bell: Was he a doctor or she a doctor? 
Ms. Keil: Yes, he was and I am sure he still is. 


Mr. Bell: It is not correct though, is it, to say that 
Dr. H was unaware of the hip condition? 


Ms. Kei]: I do not know -- 
Mr ebedi:iewell;u8t do. 


Ms. Keil: -- whether this sentence indicates that he 
was aware that there was Legg-Perthes or there was an 
abnormality. 


Mr. Bell: But I thought you and I agreed that the 
statement that he does have a femoral head problem related 
to the Legg-Perthes Disease as described in the July '77 
radiologist's report? 


Ms. Keil: I think that is not unlikely. I am not sure 


that it means that. I know it means that he recognizes that 
there is an abnormality. 


Mr. Bel]: He was aware of something referrable to that 
hip? 


Mo. Kev seeves. 

Mr. Bel]: What it was you are not certain. 

Ms. Keil: The reason I am not certain is because those 
x-rays were available since 1977, but the mention of 


Legg-Perthes only came up in 1986 by an orthopaedist who had 
had an opportunity to see those reports. So I am not sure 
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if it was mentioned, but it is not impossible or even 
unlikely. 


Madam Chairman: Do you still have more to your 


presentation at this point? 


Ms. Keil: I was going to sum up and then I was 
finished. 


Madam Chairman: Are there any questions at this point 
from the committee or do you prefer... 


Yes, Mr. Charlton. 


Mr. Charlton: I have several questions which relate to 
items to which you referred and then made no comment about. 


Is there any indication of Legg-Perthes in the other 
hip? 


Ms. Keil: No, there is not. 


Mr. Charlton: I am going to come back at the comment 
and I can't remember the exact quote, but there was a 
comment by one of the doctors about the pain radiating down 
the right leg? 


Ms. Keil: Yes. 


Mr. Charlton: The comment went something like: It is 
quite normal in the case of a -- 


Mes Kei): * That “was*Dr .*D rererring to Drea (Ss Lreport or 
bO7 7% 


Mr. Charlton: He said something to the effect that it 
is quite normal with a sacral injury for pain to radiate 
down. 


Ms. Keil: Into one or the other leg. 

Mr. Charlton: Either leg? 

Ms. Keil: Yes. 

Mr. Charlton: One or the other leg, right. 

It just struck me if there were no indication of the 
same kind of a hip problem in the other leg, whether anybody 
put the question to any of the doctors why the pain route 
would have been in the right leg where the hip problem was 
as opposed to having gone anywhere else, like down the left 
leg. 


Is that just too much of a coincidence? Did anybody 
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discuss that with any of the physicians? 
Ms. Keil: That is not explained in any of the reports. 


: In the opinion of the orthopaedists, 
which basically support your case, weie any of them able to 
cite other cases that they were aware of where -- they all 
seemed to be saying that an accident can trigger it. 


What kind of background evidence do they have for that 
Or do we know? 


Ms. Keil: We do not know. They say: I have seen this 
before or this is common. They relate their comments 
specifically and solely to Mr. U. 


: Do they often use words like "this is 
common", though? 


Ms. Keil: No, they do not. 
Madam Chairman: Finished, Mr. Charlton. 


Any further questions before Ms. Keil sums up? 


Please continue. 
Ms. Keil: Thank you. 


We think it is a difficult case and we acknowledge that 
there is medical opinion on both sides, and it is always 
easier to deal with a simple case rather than an aggravation 
or this did this to that and this did this to the worker. 


However, what the Ombudsman think is compelling in this 
case is that the orthopaedist who saw Mr. U for four years 
was of the opinion -- I am sorry, that would be Dr. B. He 
first saw him in '78 and continued to see him well into '82 
and did the surgery. 


Mr. Bell: Is it the evidence and opinion of Dr. B the 
one -- the medical opinion and evidence upon which the 
Ombudsman relies most heavily? 


Ms. Kei]: Yes. I think I was going to go through and 
give weight to which we gave the greatest credence and why. 


Mr. Charlton: Is Dr. B also the one that made the 
submission to the Appeal Board hearing? 


MesekKele sag Drees G. 
Meee Charelton:saThat) wasi Dr. fC. 


Ms. Keil: We give great weight to Dr. B because he had 
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seen the worker for the four years, from '78 to '82. He did 
not seem to have a problem with the continuity issue and he 
was seeing him in that period. He did the operation. He is 
a respected orthopaedic specialist. We find that evidence 
compelling. 


We find the evidence of Dr. C persuasive in that he saw 
the worker on a number of occasions and felt strongly enough 
to attend at the Appeal Board hearing. This is not common 
practice. It is not completely rare, but it is not usually 
the case of an orthopaedic specialist to attend at Appeal 
Board hearings to give evidence and to present a written 
follow-up report reiterating his position. 


That doesn't mean that his evidence is necessarily 
beyond criticism, but it does argue that he believed quite 
strongly in the position that he was putting forward. He 
also had the benefit of seeing the worker. 


We accept the family doctor's evidence that the worker 
complained of hip pains from 1977 onward and that he had no 
problem before. 


He is the only doctor to be in a position to tell us 
that because he treated Mr. U from childhood. He is the 
only doctor who would know whether there were complaints of 
hip pain prior to the accident. We do not attach any 
special relevance to his opinion as to whether the injury 
precipitated the hip problems because it is not our general 
feeling that a general practitioner would outweight an 
orthopaedist. 


It is true that we give less credence to the opinion of 
Dr. H because he saw the worker only once and he was asked 
specifically to see the worker for the back problem. We do 
not discount what he said, but we take it in the context of 
cnat.. 


We do not place a lot of weight on Dr. A's report 
because, again, he was asked only to comment and see the 
worker in reference to the back problem, which he did. And 
the only comment he made that could possibly be taken to 
reflect on the hip problem is the complaint of right leg 
pain, and we do not know what that sense really refers to. 
So in the scheme of things, his remarks do not seem to us to 
bear specifically on the hip problem. 


We do not discount at all the opinion of Dr. D, the 
Board doctor. He gave reasons for his position; however, he 
did not see the worker. 


And in weighing the relative merits of medical evidence, 
it has long been the Ombudsman practice to give, at least 
initially, more credibility to specialists who have seen the 
worker than those who have not and Dr. D is not, I believe, 
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an orthopaedist while the orthopaedists were. 


That is how we weighed the medical evidence. And even 
though the case is difficult and even though you are asked 
to deal with the probabilities and likelihoods, we feel that 
the probabilities and likelihoods came down in favour of the 
worker being granted entitlement. 


Madam Chairman: Thank you. 


Any further questions from the committee at this time? 
None at this time. 


We now have the decision to be made whether we welcome 
some kind of summation or point of the position of the 
Workers' Compensation Board. As reviewed, there are no 
Submissions in the file, but their position was known by the 
Ombudsman office. 


In light of our decision yesterday on this very same 
point, I would like some comment from the committee as to 
whether we can welcome a presentation from the Board. 


Mr. Charlton? 


: As I said yesterday when we discussed 
this matter, I think under the circumstances we have no 
choice on this occasion but to hear from the Board, 
especially in a case like this one. And I would rather deal 
with that question again in the report of this committee out 
of these sittings than to deal with it by refusing, in this 
circumstance, to hear from them. 


Madam Chairman: Mr. Philip? 


: I was tied up in the legislative committee 
when this decision was taken yesterday, and I just want on 
the record to note that I would have opposed the decision. 


I think that the obligation is on both parties to 
present their evidence. And if the evidence is not 
presented, then one could only assume that there is no 
evidence, and I would have voted perhaps differently than 
some of colleagues yesterday. 


I am not asking that the decision be reopened. The 
decision was taken and I am willing to stand by that, but I 
hope we will not be faced with this again. 


Madam Chairman: Does the committee wish a vote taken on 
this matter? 


Mr. Philip: I am willing to hear from them now. Since 


that position was taken yesterday, I think that we have to 
be consistent. I would have voted differently yesterday, 
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but since the committee has taken that position, I think we 
have to be consistent. 


Madam Chairman: Any objections by committee members to 
that strategy? 


None noticed. 


Mr. Philip: Only for this set of hearings. 
Madam Chairman: Noted, Mr. Philip. 


Mr. Glasberg, any comments that you have to shed light 
on this would be appreciated. 


Mr. Glasberg: Thank you, Madam Chairman. 


I am not going to go through the dozens of medical 
Opinions on this file. There are essentially four points 
which the Board feels need to be made about this decision. 


The first is that a very lengthy period of time elapsed 
between the date of the back injury and the first record of 
the hip complaint. 


Second, it is simplistic to determine matters of 
entitlement by merely adding up the medical opinions for one 
for against a particular theory of causation, rather it is 
necessary to analyse the opinions themselves to determine 
whether they are based on logic and sensible theories of 
causation. 


Third, the medical reports which purport to link the 
back injury of 1976 with the hip problem of 1980, when 
examined closely, are speculative and should thus be 
accorded limited weight. 


The final point is whatever caused the exacerbation of 
the Legg-Perthes syndrome it was not the accident of 1976. 


Now I would like to go through these points in a bit 
more detail. 


Madam Chairman, my understanding from the file had been 
that the initial complaint regarding the hip problem had 
occurred four years after the initial incident. 


I had occasion yesterday evening to review the Appeal 
Board decision and it appears that the Appeal Board 
indicated and accepted that Mr. U was asymptomatic "until 
approximately one and a half years post-accident." I felt 
it was important to put that later on the record because it 
had not been raised before. 


I do not know where that figure was obtained and it 


Farr & Associates Reporting, Inc. 


would appear that the four-year period seems to be more 
appropriate, but I will leave that with you. 


: It is an important pointyand Ifam not sure 
you should leave this. 


Is there not more evidence somewhere that would give us 
some information on that, either from the Ombudsman to 
contradict the four-year figure or for you to give us a 
little bit more information that would lead us to a 
conclusion that there was a four-year lapse? 


: I personally do not know where the one 
and a half year figure came from. 


Mr. Philip: Can I ask the Ombudsman for that. 
Ms. Keil: Where the year and a half came from? 


MEP Oee ar GSh 


Ms. Keil: We have no idea how the Appeal Board came to 
that. That is not our position. Our position is that he 
complained after the accident. 


Madam Chairman: Mr. Charlton? 
Mr. Charlton: That is supplementary to that. Has that 


position from the family doctor been submitted in writing to 
the Board? 


Ms. Keil: Yes, this was part of their own 
investigation. 


Mr. Charlton: That indication is the Board file that 
there was a complaint from 1976 onward? 


Ms. Keil: Absolutely. 


tayle Wilde get, tO, tiat..@ le just .wanctrit to be 
very fair in terms of the facts that I was presented. 


In the outcome, I do not really think that our argument 
hinges on whether it was one and a half years or four years; 
both those periods are extremely lengthy. 


Mr. Philip: It was quite accurate. Is it another 
figure we have got now? 


Mr. Glasberg: I am sorry, sir? 


: One is that the family doctor reported 
immediately after the accident on symptoms or had some 
record on it, the other is a year and a half, and the other 
is four years. 
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: I will get to the position of the family 
doctor position shortly, because I do not believe that much 
credibility can be placed on that statement for reasons that 
I will suggest. 


I think an important point which I think this committee 
really has to consider is that if there was a connection 
between this back injury of 1976 and a hip problem of 1986, 
one would have expected immediate onset of pain or a much 
closer temporal relationship between the incident and the 
reporting of symptoms. 


Now, another thing that is really important for you to 
consider is that it would be clearly in the interest of Mr. 
U to be very forthright about all of the symptoms during the 
period between the accident and the onset of the hip 
problem. This is the case because disclosure of such 
symptoms might conceivably assist his compensation claim. 


But significantly during this period, Mr. U must have 
visited at least a half dozen physicians. The fact that 
none of them recorded the existence of this complaint 
strongly implies that such complaints are not made. 


Now, I guess Mr. Bell hit the issue on the head a little 
earlier when -- he may not have used these words, but it is 
really a question of corroboration of Mr. U's statements 
that he had complained about this injury. 


Now, the Ombudsman's office have indicated that they are 
relying on the opinion of Dr. E or the statement of Dr. E, 
the family physician, to the effect that the worker 
indicated to him that he was suffering from hip problems. 

It is Significant that although Dr. E saw the worker on 
numerous occasions, there is no record of the doctor ever 
having written down any notation regarding the hip problem. 


What is also significant is that the first time that 
this came to the Board's attention was in, I believe, June 
1983 when a Board investigator asked the physician if he 
recalled whether the worker had provided any hip complaints, 
and the physician indicated: Yes, he did. 


But it is significant that this investigation took place 
in 1983. The worker saw the physician in 1976, seven years 
has elapsed, and we are counting on the recollection of a 
physician seven years down the road as to what an individual 
told him at a particular point in time. 


I think the clear inference to draw, both in terms of 
this position and others, is that if complaints were made 
you would expect that they would be written down. 


Now, the Ombudsman have also said that it accepts the 
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worker's statement that he felt pain over this period of 
time. My response to that is if those complaints were made, 
why weren't they noted in the medical reports of a 
physician. 


The third point is that there was radiating pain into 
one of the worker's legs. I am not an expert on orthopedic 
matters, but it seems to me that the more common inference 
to draw would be that it was the individual's back condition 
that caused this pain to radiate. 


There are a couple of other points I want to make which 
deal with this issue of corroboration because it is really 
important, particularly when we have lots of conflicting 
medical opinions. 


Now, it is not only the notation of the complaint of 
pain that we should be looking for in these medical reports. 
If pain was recorded, you would have expected the physician 
to perhaps write a prescription for aspirin. You also would 
have expected to see some notation regarding limitation of 
hip movement because after all we are dealing with an 
arthnriticecondi tions 


Finally, I understand that the Legg-Perthes syndrome can 
cause inflammation and perhaps water build-up in the hip 
area. If a complaint such as that is received, it is 
typical for the physician to prescribe anti-inflammatory 
drugs and no where in any of these medical reports were any 
of these points mentioned. 


I think there is a clear inference to be drawn from that 
that there was no complaint regarding the hip made in this 
period of time. 


Madam Chairman: May I interrupt you for just one 
movement. 


Mr. Charlton, do you have a question? 


: Yes. Just on the question of lack of 
reference to the hip problem prior to 1980 and your 
assertion out of that that that is a clear indication that 
there was no problem, you said you want to be fair in terms 
of how this committee views the medical evidence. 


Is it not the case that that is a rather regular 
occurrence in terms of medical reports which are submitted 
on compensable accidents to the Board, that secondary 
problems, problems that are viewed initially as minor 
problems and minor complaints associated with an accident, a 
major accident, are omitted from Board documents and they 
become a contentious issue on a regular basis at the Board? 


Mr. Glasberg: If I were an injured worker or injured 
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worker's rep, I would want to make sure that any possible 
connection between the work place injury and my -- 


ME Chariton:® Ispit not antactethatechateiseseceguiar 
occurrence in terms of medical documentation that is 
Submitted to the Board? 


: I would not say it is regular. I could 
understand if there had been an omission in one report, but 
we are dealing with at least a half dozen reports by 
different physicians, and the question is: Why didn't the 
physician note this complaint if in fact it was made? 


Mr. Charlton: You are essentially saying it is not a 
regular issue of contention in Board's hearings? 


: Sure, there are disputes regarding the 
facts that are put forward. 


Mr. Charlton: I asked you: Is that a regular 
occurrence in terms of things that occur in association with 
accidents the Board is confronted with? 


: I would think it unusual for a worker who 
is represented by legal counsel or an experienced 
representative not to put down all possible symptoms. 


Mr. Charlton: The worker when he gets to a hearing is 
represented by legal counsel or somebody else and that is 
when the issues get raised. So the legal counsel and 
representative are in fact putting that on the record. 


I asked you a question in relation to medical reports 
where there is a major injury and one or more minor 
complaints associated with that injury and the minor 
complaint gets overlooked in the report that goes to the 
Board; is that not a regular occurrence which causes 
contention in subsequent Board hearings? 


: I would say it might happen. But I think 
the question to ask is: Is it not significant that a half 
dozen medical practitioners or whatever the number is, some 
who are specialists in the field, failed to address a 
complaint that was allegedly made by the injured worker. 


Madam Chairman: Further questions at this point? 


: The second point I would like to deal 
with is the issue of this kind of mechanistic approach of 
adding up medical opinions and if you have got six on one 
Side and five on the other, bingo, you have got causation. 


I think what this case suggests to me is that you ought 


not to look at six versus five or seven versus six. The 
message is perfectly clear, diversion of medical opinions. 
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The doctors simply do not know what the right response 
is. There is no clear predominance of medical opinion. 
People are speculating and pulling all sorts of theories out 
of the air. When that happens, when we do not have a clear 
medical answer, it is necessary for us to look at the other 
factors surrounding the case. 


As I have said, medical evidence is one of a variety of 
factors in which an adjudicator must take into account. 


The other factors here, the onset of complaints, do not 
appear to have occured until many years after the initial 
injury and that this individual had a pre-existing condition 
which, the evidence suggests, would have manifested itself 
sooner or later. 


Now, the third point deals with the theories that have 
been developed. 


Mr. Bell: Can I stop you on the second point. 


Mia Gisgspero: Tam sorry. 


Mr. Bell: I think the other evidence, the non-medical 
evidence, that you just suggested is certainly capable from 
the body of the evidence that we have heard. But you would 
also agree there are some other conclusions that are 
Capable; I do not know whether equally, but available from 
the evidence, like the falling down, rolling down the hill 
and having the heavy bucket strike him in the back and the 
hip area, might be abnormal, the limping or the gait, like 
the decision itself which is probably a double-edged sword? 
That; 1s. al]l-I can think of right now. 


I am not asking you to agree that they are equal but 
there are other available conclusions? 


Mr. Glasberg: I think there are other possibilities. I 
would agree with you. I would not call them probabilities, 
but I think they are more in the realm of speculation and 
conjecture. 


Mr. Bell: More speculation and conjecture than yours? 


: Well, we know that this individual 
unfortunately would have -- or this individual's disease 
would have manifested itself. We know that as a certainty. 
We can't tell exactly when, but we know that there is a 
reasonable probability that somewhere down the line the 
disease manifests itself. 


We also see that there might be up to a four year gap 


between the compensable injury and this condition. If they 
are linked, why weren't they linked earlier? That is the 
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question. 


Again, I keep repeating this common sense approach to 
adjudication, and the fact that we have this significant 
time delay is something that cannot be ignored. 


Now, Dr. Hill in his introductory speech strongly urged 
the committee to carefully look at the medical evidence that 
was put before you, and I couldn't agree more with Dr. 
Hill's statement. Let's look at some of the medical 
theories that have been advanced to try to connect the 1976 
accident to the 1986 hip problem. 


We have the family physician who suggests that the hip 
problem caused by limping which was due to the original 
accident. It is a theory, but there doesn't seem to be any 
body of interpretation to back it up. I know the 
Ombudsman's office have complained about medical opinions 
that appear to be terse or abrupt, not fully reasoned, and I 
think that opinion falls into the category. 


We next have the opinion of Dr. B who is an orthopaedic 
Surgeon. I would like you to pay careful attention to the 
words "perhaps the worker's back problem and his initial 
radiation of pain into the right leg region made him walk in 
an abnormal gait and perhaps this aggravated his right hip 
condition.” 


Again, it is hypothetical, but Mr. U may have 
experienced pain in the right hip that was initially 
overshadowed by the intense pain in his back. 


We then have Dr. C who indicates to us that the fall 
twisted the hip, and I do not know that this opinion can be 
given a tremendous amount of weight because it appears to be 
based on the worker's indication that he complained about 
the incident very shortly thereafter. 


Finally, we have Dr. G who says the accident could 
possibly have precipitated symptomatology, but the physician 
then indicates that it is a difficult decision because Mr. U 
would have developed the Legg-Perthes syndrome eventually. 


So, we have got three speculative theories on the table 
to suggest why there was a workplace connection. There is 
not even consensus among the physicians who would suggest 
that this is a work related injury. I think that is a 
Significant point for the committee to consider. 


The final point I want to deal with is the issue of 
causation. I know I may be repeating myself but it is 
important. The Board's position is that whatever caused the 
exacerbation of the Legg-Perthes syndrome, it was not the 
accident of 1976. 
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Now, the key test which must be applied to these sorts 

of cases is found in Section 31 of the Act which states: 
"Did the accident arise out of and in the course of 
employment?" 


Out of employment means because of employment, as a 
result of employment, through employment. There must be a 
causal connection on a balance of probabilities. If such 
causation cannot be shown, the Act does not permit 
compensation to be paid. Equally important, speculative 
theories and conjecture are not sufficient to satisfy this 
test. 


To repeat, the question that must be asked is whether on 
a balance of probabilities Mr. U's back injury of 1976 
caused the occurrence of the hip problem in 1986 or whether 
it was the pre-existing disability which would have appeared 
irrespective of the accident. 


In the Board's view, there is insufficient evidence to 
indicate or to conclude that the 1986 hip condition was work 
related. 


I have a few other very minor points, but perhaps you -- 


Madam Chairman: Maybe we could have questions at this 
point. 


Mr. Charlton? 


Mr. Charlton: If the family doctor's not well 
documented contention that the complaint about the hip 
problem existed from the time of the accident onward had 
been well documented, would the Board's view of this case be 
different? 


Mr. Glasberg: I think what would have to be documented 
is there was a serious medical condition in the hip which 
continued to be reported on a regular basis for an extended 
period of time, perhaps a couple of years, to establish some 
sort of continuity. 


Mre Charlton: That is what I am saying to you. If what 
the family doctor is saying in fact occurred, if it had been 
well documented that it occurred, would the Board's view of 
this case be different? 


: If it had been documented, as I 
indicated, by the practitioner over a lengthy period of time 
and there had been some corroboration by perhaps some other 
professionals, it might be sufficient. 


But I mean, we are not anywhere near that. We have got 


six physicians -- I am guessing, there may be more, there 
may be less -- who have not recorded in their reports any 
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complaint about a hip problem and there is a clear inference 
for us to draw from the lack of that information. You are 
not going to have a half dozen physicians being sloppy in 
terms of putting down complaints that are put forward. 


Mr. Charlton: Remembering that, at least in the case of 
the first two orthopaedists, the claimant in this case was 
referred to them with regard the back injury and not 
referred to them with regard to a hip injury. 


Mr. Glasberg: The orthopaedist people are specialists. 
And once again, I gather the first thing that the physician 
would do is ask the worker for medical history; what is 
bothering you, then do a fairly full examination. 


Does it hurt when you do this? Does it hurt when you do 
that? You would have expected the worker to come forward 
with the complaint for the doctor to have recorded the 
complaint and then to have done something -- 


Mr. Charlton: That is what I am asking. Is the 
question of continuity the major objection that the Board 
has in this case? 


: Continuity is very important. The other 
item which is key is the four-year gap. 


Mr. Charlton: That is the continuity. 


: That is another way of looking at it. 
The third point is that I guess there was no immediate onset 
of problems in the hip from the -- 


Mr. Charlton: That is the continuity again. We have 
three, not one. Is that the issue that has caused the Board 
to hold the line in terms of the decision on this case? 


Mr. Glasberg: The final point on this case is the 
balance of probabilities. The Appeal Board took the 
position that it was more likely than not that the 
manifestation of this condition was caused by the 
pre-existing problems and not work related. 


Mr. Charlton: Because of the question of continuity? 


: Continuity, I think, is weighing the 
medical evidence as well. There is a bunch of speculative 
theories on the table respecting work relatedness while 
there is some certainty that this individual would have 
contracted this condition down the road, except we do not 
know -- 


Mr. Charlton: All what you just said was linked to the 
question of continuity, the four-year gap. 
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: I think it is a question of causation and 
continuity and the presence of other viable theories of 
causation. I mean, if cases like this, where you do not 
have a medical opinion that is directly on point, you have 
got to look at a variety of factors” in’ order to figure out 
LE pohis is) Cautions. 


Madam Chairman: Yes, Mr. Lupusella? 


: On the issue of continuity, I ama 
little bit concerned because I understand very well your 
point and I think it is part of the Board's practice to take 
into consideration the issue of the continuity before 
establishing entitlement for benefits. 


But the other factor which the Board takes into 
consideration is that sometime when there is continuity, 
there is a lack of medical findings or physical findings 
which might justify the continuity of the complaint. Where 
do you draw the line? One way or the other the worker is 
going to lose anyway. 


: I cannot agree with that. I mean, in 
this particular case, if there would have been a hip 
problem, the orthopaedist would have taken a hip x-ray 
presumably which would have indicated the presence of the 
Legg-Perthes syndrome which would have been reported to the 
worker. None of that happened. I do not know if I am 
responding to your question. 


: Not necessarily, because in this 
particular case you had one medical finding which did not 
pertain to the accident which was the pain -- the 
Legg-Perthes disease, which is not a work related disease; 
ate cor rect 


So if there is a continuity on the issue of the 
appellant to complain about the problem, the Board would 
have taken the route of pinpointing this particular problem 
which was not work related. I am making reference to the 
pain in the leg to the Legg-Perthes disease. 


Mr. Glasberg: Just so that I fully understand what you 
are suggesting, is that even if the Board found that there 
was continuity it would turn this claim down? 


Mr. Lupusella: Down because of this not related 
accident item which is the Legg-Perthes disease. 


: I guess the difficulty the Board has in 
this is this: If it would have received a complaint about a 
hip injury two or three months down the road, there is this 
sense of: Well, you know, maybe there was some connection 
here and maybe you are not so concerned about continuity. 
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But when the gap is four years, you are driven -- and 
there is another theory of causation out there -- you are 
driven to say: What went out in the four-year period? I 
mean, why was there not a complaint? It is a legitimate 
question. 


I mean, you have to ask them because there is a worker 
involved in this case and an employer as well and there are 
competing interests and you have to make the decision 
according to the law. 


Madam Chairman: Mr. Philip? 


: You make a point that of the various 
physicians that had seen him and the absence of notation in 
their files concerning this, and I am wondering if you can 
tell me what is the number you are putting on when you 
calculate the number of physicians whom you think should 
have noted in their files this matter? 


Mr. Glasberg: I made a rough calculation of the number 
of physicians which Mr. U had seen between 1976 and 1980. I 
think I may have underestimated the number. 


There was Dr. E in 1976, Dr. A in 1977, there was the 
visit to DRC in '77, there was Dr. H in ‘78, there was Dr. B 
in '78, and so I guess that is a half dozen. 


: You are saying there were six that 
physically examined him? 


Mr. Glasberg: Yes. 


Mr. Philip: How many of those would have examined him 
On more than one occasion? 


: I presume it would be the family 
physician, and there is some evidence that another 
orthopaedist surgeon had seen this individual on more than 
one occasion. That would be Dr. B. 


From my notes I see that there was a visit involving Dr. 
B in 1978 and I am uncertain whether there would have been 
further visits before 1980. I am told that there were 
further visits to this orthopaedic surgeon before the 
Operation. 


Mr. Philip: So only two saw him more than once? 


Mr. Glasberg: Also Dr. A, I am sorry, who is the 
orthopaedic surgeon who saw him first in North Bay in 


February 1977. That is my understanding. 


Mr. Philip: How many times would Dr. A have seen him, 
five or six times? 
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Mr. Glasberg: Three times. 


Mr. Philip: The five is now reduced to three that would 
have seen him more than once physically. 


: Doesn't that cut the other way? If a 
physician had five opportunities to see an individual and 
five opportunities to draft a report, does that not tend to 
Suggest even more that the complaints were not made? 


: It may depend on where the particular pain 
was that was bothering the patient on that particular date 
Or what specifically he may have been referred for. 


Of the three then, you have one that has some consistent 
noting of the problem; namely, Dr. E, the family physician? 


: I would guess that the other two 
Orthopaedic surgeons took notes as well each time they saw 
the individual. That would be my understanding of the way 
these referrals work. 


Mr. Philip: Is it not true that the reference to those 
two physicians, two orthopaedic surgeons, was to deal with 
the back problem? 


: As the Ombudsman said, the backbone is 
connected to the hipbone. You would have thought if there 
was a complaint in the back and you are going to an 
orthopaedic surgeon, if there was a complaint in close 
proximity, you might also raise that. 


Mr. Philip: Or a patient not being sophisticated might 
only answer the question that the doctor asked him and if 
the orthopaedic surgeon only had a reference on a particular 
problem and unless he asked the right questions, he might 
not get the reference, is what I am saying, to the other 
problem. 


Mr. Glasberg: It is a problem. But you would not 
expect that to happen in each and every case. In my mind, 
it just doesn't seem probable to me. 


Mr. Philip: Each and every case is only two cases; 
namely, two doctors with a specific reference to the back? 


: There are lots of doctors, some of whom 
saw this individual on more than one occasion, and there is 
nothing in any of the records. You may draw a particular 
inference from that, but with great respect, I would draw a 
different inference. 


Madam Chairman: Any further questions? 
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Beo2Z 


Mr. Bossy? 


: Just a comment here and I am still looking 
at Dr. H's documents. It seems strange that this is going 
back *6o™*/76.. 


You did say, and I sort of have to agree that there is 
no record of him directly pinpointing that hip, and he also 
here indicates in the bottom: "Actually, I have not had the 
Opportunity of reviewing his x-rays, but a report of July 
'77 would suggest that they are normal." 


So these x-rays they are talking about, what x-rays 
would they have- been? 


: I believe those x-rays were taken from 
the Downsview Rehabilitation Centre. The injured worker went 
to the centre to receive an assessment and presumably some 
treatment relating to the back injury which he suffered in 
1976, which was compensable. I understand that when you 
take a back x-ray, depending on the x-ray, your hip comes 
into it as well. 


: In other words, there were x-rays that 
should have revealed it. Whereby he goes on to say there 
was a femoral head problem on the right side. Is that 
saying that that would relate.to the leg? 


: I believe that the reference to the 
femoral head is a part of a hip joint, and what the doctor 
is saying is that he does seem to have this problem but that 
there are no complaints. So it is asymptomatic, really. 


Mr. Bossy: As far as the family doctor -- and I was 
concerned about him because the family doctor actually 
brought him into this world in 1967 -- and the only 
reference that I see here is where the family doctor -- and 
it is only after an Appeal Board hearing in '83 that he then 
makes the comment that he knew all along that the man had a 
hip problem. 


But any medical reports based on this incident, had they 
ever been tabled or brought forward during any 
investigations prior to '83 by the family doctor? 


Do you have any record that the family doctor supplied 
evidence prior to '83 as far as indicating that hip problem? 


Mr. Glasberg: I am advised that the answer to that 
question is no. 


Mr. Bossy: All right. It is very difficult, and I 
believe you have said it is very difficult, but when you try 
and follow all of these doctors and there seems to be an 
awful lot of after-the-fact statements at some distance 
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after the accident occurred here. 


Mr. Glasberg: I think we sometimes ask too much of 
OOCUOLS. 


: There are so many conflicting statements by 
all these doctors and that is my point bought up several 
times. 


Do they not get their act together or do they not go to 
the same medical schools? It is difficult, I understand, 
but it is a very, very difficult situation for us to draw. 
In other words, what evidence is there that that hip -- and 
if there is nothing, fine, and forgive me. It is only based 
on his own. 


The thing that concerns me the most is the family 
doctor, that should be the closest to that person, and that 
he never identified that or brought it forward in evidence 
and to me that carries the most weight. 


Madam Chairman: Mr. Elliot? 


Mr. Elliot: To change the topic here just a bit and get 
some information clear in my own mind. I am quoting from 
the information we were given, and there is some doubt in my 
Mind as to whether or not the hip injury was directly 
related to the back problem, and it is with respect to the 
prior reading and some of the prior information given to us 
earlier today and the diversion of that information. In the 
second paragraph on page 8: 


"On October 26, 1976, Mr. U was an employee of the 
C.P.R., when he was going up a small slope carrying some 
railway bolts and slipped." 


The vision I had conjectured in my own mind as the 
Ombudsman spoke about this, I saw this person going 
backwards down a slope and flipping around and landing up 
against the pail of bolts or against a fence or some other 
object and it was a severe kind of bruising that occurred at 
the lower part of his spine. 


I am just wondering, from your point of view, if there 
was any attempt to reconcile what appears to me in the 
interview summary sheet here as something that is relatively 
minor with a fairly dramatic kind of somersaulting effect in 
the other instance? 


: I guess the issue really did not arise in 
1976 because whether it was a real major injury or something 
less significant, it was work related, and the individual 
suffered a back injury for which he was entitled to 
compensation. 
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Perhaps the issue of how severe the fall was has some 
relevance now to the question of, you know, if there was any 
hip involvement. But I think to go back years after the 
fact and to try to straighten this out, you really have some 
faulty memories. I think that, you know, the Board regards 
the fall as being insignificant. 


I mean, the chap did hurt his back and he received 
compensation for an extended period of time. But I agree 
there is some discrepancy here in terms of -- 


Mr. Elliot: My supplementary to that is we all agree 
that the severity of the back problem must have been quite 
large. 


Now, in the medical reports, is there any indication 
that it was just simply a back injury, because the other 
type of hip problem that was there could have slowly 
permeated into the hip or ina kind of situation as 
explained this morning, if he is slipping down the slope and 
his legs are flipping too, the accident itself could have 
started that at the accident time, you see. 


So I am just wondering, does the medical evidence show 
that if you have the back problem it can start the hip 
problem if U just slipped and hurt his back seriously? 


Mr. Glasberg: I am not sure if I am competent to answer 
that question. If you are not satisfied, we have a 
physician in the audience. 


I would have thought that if there had been a major 
trauma to Mr. U's hip, you would have expected real pain 
very quickly in the process. You would have expected 
synovitis which is fluid in the hip and swelling, 
inflammation because it is an arthritic condition. 


The next question is whether there is any way that the 
injury might have put into place a gradual process which 
four years down the road suddenly manifested itself into the 
Legg-Perthes syndrome full blown, and we discussed that 
possibility. 


I do not believe that there is medical evidence to 
Support the proposition. It seems that Legg-Perthes 
syndrome, when it does come on, comes on very quickly with a 
sharp onset of pain which seems to be consistent with what 
occurred here. 


Maybe you would want to talk to Dr. McFarlane about 
that. 


Mr. Elliot: I am wondering if Ms. Keil would like to 
reacts coe. tL. 
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Ms. Keil: I am not disputing whether or not that 
statement is true because I do not know. But the Board 
until today has never raised to us the notion that 
Legg-Perthes' pain must come on immediately. 


Mr. Glasberg: I am not raising it here as a submission. 
We have a question which was posed asking for some theories 
and I felt I needed to respond to that question as best I 
could. It was not my intention to put forward another 
theory at this late stage. 


Madam Chairman: Mr. Lupusella? 


: Considering that we are lacking medical 
records about the physical complaint of the injured worker 
Since the injury occurred affecting the hip, are you aware 
as to the worker, while he was receiving full compensation 
for a certain period of months or years, if he ever raised 
the issue of a hip on the weekly report which he was filling 
out on a weekly basis? 


: I am told there is no mention of any hip 
pain in any of the reports which were submitted to the Board 
by the injured worker. 


Mr. Lupusella: How long has he been receiving 
compensation, since 1976, October 26? 


Mr. Oueen: To July ll, '77. 

Madam Chairman: Mr. Charlton? 

Mr. Charlton: My question relates to that contention. 
In the Ombudsman's interview summary, in the third 
paragraph: 

"According to reports by Mr. A, an orthopaedic surgeon, 
his rate of recovery was slow, although Dr. A noted back and 
hip injuries." 


Is that in fact confirmed in doctor's report or is that 
just a contention of the complainant? 


Ms. Keil: The interview summary records is only what 
the investigator took from what the claimant said and it has 
no more weight than that. 


Mr. Charlton: It is not confirmed in any medical 
reports. 


Madam Chairman: Any further questions at this point? 
Piven Dell? 
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Mr. Glasberg, can we talk about the medical 
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referee for a moment? 


Mr. Glasberg: Yes. 


Mr. Bell: We do not have his report, but he is referred 
to at page 4 of the synopsis, paragraph 7. It is a fair 
representation of Dr. G's advice to the Appeal Board that 
the worker should be entitled to retraining benefits? 


: Do you want me to read the relevant 
sentence in the physician's report? 


Miee Belles) Sure: 


: Maybe I will put in the whole paragraph, 
it is not too long. 


"The problem here is that he has asymptomatic 
Legg-Perthes Disease prior to the accident. It is 
possible that the accident precipitated symptomatology 
in a previously asymptomatic joint. At the same time, 
he probably would have developed symptomatoloay 
eventually anyway. It is therefore a difficult 
Situation. It is my feeling that he should not be given 
a permanent disability pension because of his hip. I 
think, however, that a fair compromise might be for him 
to be retrained for the type of work his hip will allow 
him to do and for him to be on compensation during that 
retraining period. In the meantime, we are going to try 
to get x-rays of his hip prior to the first fusion for 
me to review." 


I would say that the Ombudsman's summary adequately 
reflects the gist of the opinion. I would add, though, that 
Dr. G has a misapprehension about the question of 
entitlement under the Worker's Compensation system. Unless 
it can be shown that an injury is work related, the 
individual is not entitled to any benefits. So the point 
about not providing the individual with a pension but 
retraining him, is not something that could be done under 
OULS ACE. 


Mr. Charlton: That is not correct. If the doctor 
hasn't specifically said it, but if he in fact viewed the 
hip problem as a pre-existing condition -- which we have all 
agreed that it was the disease, the disease was there, the 
abnormality was there -- and he viewed the accident and the 
hip problems in relation to the accident as an aggravation 
of the pre-existing condition, in fact that would entitle 
him to benefits from the Board without entitling him to a 
permanent disability award for the pre-existing condition? 


: Except that Dr. G's opinion about how the 


hip injury was related to the back injury is like so many of 
the other opinions we have seen here, fairly speculative. 
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I mean, there is a point here, though, the injured 
worker does have entitlement for a back injury and he was 
declared fit to return to work. Presumably during that 
initial period of time, he would have been entitled to both 
vocational and rehabilitation services. 


If this committee should come to the determination that 
the hip injury is not work related, I guess there would be 
nothing to stop you from saying that nonetheless we feel the 
Board should have a look at this individual to determine 
whether vocational and rehabilitational services would be 
applied to this case. 


Mr. Lupusella: He was not receiving a pension? 


: He was not receiving a pension. I mean, 
he was deemed fit to return to work in 1977. But an injured 
worker is always free to come back to the Board and to the 
vocational and rehabilitation area to receive assistance. 


: My understanding is that unless the 
injured worker is not receiving a pension, he is not 
entitled to the assistance. 


Mr. Glasberg: He would not be entitled to a supplement, 
but the Board would have the ability to assist him with 
training, for example. 


Mig Ghar ltone: egOsnOtlChintartele. tal retousaur Liat 
there is no record on the Board's part of providing 
retraining where the complainant or the injured worker 
cannot demonstrate a permanent loss of earning capacity as a 
result of the compensable injury. I think Mr. Lupusella is 
CLOnee tie cide. eS pect. 


: It may have been a red herring and 
perhaps I should't have raised it. 


Madam Chairman: Mr. Bell? 


Mr. Bell: Dr. G was one of three possible choices put 
forward by the Appeal Board; is that correct? 


Mr. Glasberg: That is my understanding. 

Mr. Bell: Presumably Dr. G has had some prior 
experience with examination of injured workers and has given 
opinions to the Appeal Board panel or the Board itself? 


: Yes. I would say yes. He is a well 
respected orthopaedic surgeon. 


Mr. Bell: In relative terms, has he had extensive 
experience in Board-related matters or some or little? 
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Mr. Glasberg: I am told that he has some experience, 
but not a lot. He would not be used frequently by the 
Organization. 


Mr. Bell: Is he still used? 
Mr. Nemet: We do not use medical referees any longer. 
Madam Chairman: Pardon me? 


: I am told that the Board no longer uses 
medical referees. It might not be surprising after this 
case. : 

Mr. Bell: Except that, and am I correct, the committee 
has had, I think, a fair bit of experience with medical 
referees being involved in the Ombudsman process. I think 
this is the first time that the opinion of a medical referee 
has not been accepted by an Appeal Board Panel. 


I guess the question is: Even though you do not use 
them anywhere, when you did, how many times did you reject 
an opinion and recommendation of a referee? 


: I would argue with the point you are 
making about the Board rejecting his opinion. This 
physician has indicated it is possible that the accident 
precipitated symptomatology in a previously asymptomatic 
joint. At the same time, he probably would have developed 
symptomatology eventually anyway. So I consider that to be 
an odd answer, with the greatest respect. 


The recommendation that he did make was with respect to 
the disposition of compensation in this case, which was a 
question probably he was not asked, and he has put forward 
an answer that appears to be contradictory to law. So he 
probably answered a question that was not referred to him. 


Mr. Bell: Is there a letter of retainer between the 
BCardeand the referce? 


Mr. Glasberg: There would be one in the file, yes. 
Mr. Bell: Do you have it today? 
: Just to recap, I gather that the Appeal 
Board gave the injured worker's representative the choice of 
three specialists to act as the medical referee at the 
relevant point in time and that the injured worker chose 
this position. 


We are endeavouring to determine whether we can find the 
letter. May I read it into the record? 
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Mr. Bell: Please. 


Mr. Glasberg: This is a letter sent to Dr. G dated 
October 4th, 1985, signed by Dr. D at the Board. 


"I am attaching complete reproductions of the medical 
reporting received throughout the file and also of the 
administrative handling by the Board of the situation. 
I shall endeavour to arrange that at least some of the 
x-rayS are made available to your office. The Appeal 
Board had asked that you review the documentation, 
interview and examine Mr. U and offer your opinion as 
to whether or not it is a reasonable matter to accept 
this right hip joint problem under this claim. It is 
realized that this consultation will take in excess of 
standard consultation and I shall be grateful if you 
would submit your account to me personally to go with 
your consultation report." 


Madam Chairman: Mr. Charlton? 


Mr. Charlton: Just on this question on the medical 
referee, whether you are no longer using them or not, 
it seems to me that the purpose of a medical referee, ina 
case like this, is where you have got a lay Board hearing an 
appeal and you have got conflicting medical opinions, the 
two sides then agree -- as trade unions do over arbitrators, 
and so on -- on a medical person who is deemed appropriate 
to adjudicate the conflicting medical opinions. 


Is that a fair understanding of the process of a medical 
referee? 


Mr. Glasberg: The only question that can be asked of a 
medical referee is: What is the probability that a 
particular event precipitated a particular injury? And with 
that answer in mind, the adjudicator then goes away and 
renders the decision. The difficulty with this is: I do 
not know that there has been a satisfactory answer to the 
question posed. 


I mean, in reading what Dr. G says, I am not certain 
what his view is on the organization. 


Mr. Charlton: He may have erred in the context of what 
was possible, but I think his opinion is clear to the extent 
that even if he still has questions in his own mind, he 
would give the benefit of the doubt to the worker. 


Mr. Glasberg: I do not see him saying that in the 
report, nor do I think that the benefit, of the doubt is a 
concept which would be used by physicians. It is an 
adjudicative rule that is employed when the evidence for and 
against a situation is evenly balanced. 
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Mr. Charlton: Would it be fair to say, though, that in 
light of his use of the word "possible", which he uses in 
that paragraph you read -- is that correct? 


Mr Glesberg: Yes: 


: That he concluded by finding that the 
claimant in this case should receive benefits? 


: He says it is possible that the accident 
precipitated symptomatology in a previously asymptomatic 
joint, then he says at the same time he probably would have 
symptomatology -- 


Mr. Charlton: I understand that. 


Mr. It probably goes to the latter rather 
than the former. | 


Mr. Charlton: What he, in fact, is saying in that case 
is, is it not so that this worker has a problem now that he 
would have had eventually and therefore the Board should 
have some responsibility? Is that not an appropriate 
interpretation of what the medical referee is suggesting? 


Mr. Glasberg: I think he feels that something should be 
Gone for this injured worker. Unfortunately, if that is the 
best that they can put forward, it is not available under 
the legislation. 


Mr. Charlton: That was not my question. My question 
was: Whether or not his opinion is suggesting that this 
worker is having problems with this condition at this 
time -- even if he eventually would have had it anyway -- 
problems with this condition at this time are the result of 
a compensable accident and, therefore, the Board should take 
some responsibility in this case in spite of the fact that 
what is suggested the Board's responsibility should be may 
be in error? 


: I think the worker should be helped. But 
the difficulty is it is not a work related accident in the 
Board's view and unfortunately -- 


: You have asked him to adjudicate this and 
he obviously has found a connection. 


Mr. Glasberg: What he has said is that it is possible 
that the accident precipitated symptomatology, and the word 
possible -- possible to me does not mean 50 per cent. 


Mr. Charlton: I repeat, I understand he used that word. 
I am suggesting to you that his conclusion firms up his 
Opinion that the Board, in fact, has a responsibility in 
relation to the hip. 
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: I do not see that he has made a medical 
conclusion. And I do not think, therefore, any conclusion 
made about whether this individual should be helped does not 
flow from the medical reports. It was a question that he 
was asked to respond to. 


Mr. Charlton: I guess my question, to focus it a little 
better, is: What right does the Board have having agreed to 
have a mutually agreed medical person, to adjudicate the 
medical diversion of opinion, having agreed to do that, what 
right do you then have to reject the adjudication? 


: I guess the letter to Dr. G might have 
been a bit unclear. I think often physician's do not know 
the questions that they are legitimately entitled to respond 
to as far as the Board is concerned. 


Dr. G was asked to provide his best medical advice as to 
whether the 1976 accident could in some way have 
precipitated the 1980 condition. That is what his expertise 
is. He is not an expert in adjudicating claims for the 
Workers‘ Compensation Board. 


Mr. Charlton: I understand that and I am not disputing 
that. His conclusion though, clearly reflects where his 
weight of opinion falls, on the side of the worker. 


Mreeclasbercrms lL donjta = 


: What right do you have to reject that 
adjudicator's opinion? 


sJ ELT SemOLecl¢ sa Gheapnysicloan nas no right 
to make an adjudicated position. It is his role to provide 
medical evidence. It is then the role of the Board to take 
that evidence along with other material and render a 
decision. 


If Dr. G had said: I have looked at the 11 medical 
Opinions on file and my view is that, well, really there is 
firm evidence in my view that there was a connection between 
the accident and the result, that is a medical opinion and 
the Board would have acted on it. 


He doesn't say that. He is unsure himself, which goes 
to the issue of the rights of medical evidence and the fact 
that this now leaves the Board with the role of having to 
look at all the factors of the case and making a common 
sense decision on the result. 


Madam Chairman: Mr. Glasberg, do you have any idea on 


the percentage of occurrence of this Legg-Perthes in males 
or females? 
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I do not personally, but perhaps that is 


the general sort of question which Dr. McFarlane might be in 


a position to respond to. 


Would that be acceptable? 


Madam Chajrman: Ms. Keil, do you know the answer to 
that question? 

Ms. Keil: How common it is to have that? 

Madam Chairman: Yes. 

Ms. Keil: No, I do not know. 


Madam Chairman: 


question for us, 


Could Dr. McFarlane perhaps answer that 


please? 


Keep in mind that the hour is late. 


Dia NCcrerlane: 
Madam Chairman: 


two, five? 
Dr. McFarlane: 
Madam Chairman: 


one, 


The answer to that is it is uncommon. 


So it would be a very small percentage, 


About three per cent. 


Does it go more to males or females? 


Dr. McFarlane: Probably more in males. But it starts 
off -- it can start as early as two years in age and 
probably the more frequent ones between six and ten. 


Madam Chairman: 


Dr. McFarlane: Not hereditary, no. We do not know why 
it happens like this. It is a vascular problem, and if the 
growing part of the head and the femur do not have the 
proper blood supply -- and while this situation is happening 
you have to protect the growing head, and unless you do, it 
becomes deformed and that then stops once the child has 
stopped growing. 


Is it an hereditary disease? 


Madam Chairman: When would this normally manifest 
itself, if at all? Does it always manifest itself with some 
kind of symptoms? 

Dr. McFarlane: You mean as child? 

Madam Chairman: At any age. 

Dr. McFarlane: Yes, you usually complain with the hip 
pain. 

Madam Chairman: At an early age? 

Dr. McFarlane: If they have it at two, obviously they 
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do, net Scomplain.s BUutwa Sixycarnnolda—— 


Madam Chairman: If they did not complain at the age of 
Six, would they then complain at the age of 10 or 20 or 30? 


Is there another onset period of time that the symptoms 
could manifest itself or would it be dormant in the system's 
stage? 


Dr. McFarlane: Say the child has it at six and has no 
treatment, symptoms would subside by fourteen in a boy. He 
May not have any trouble then during his teens. He may not 
be aware of any limitation of hip movement. 


There are some cases where, for no apparent reason, 
people will start suddenly having pain in their hip in their 
early 20s, and if you take an x-ray at that time there is no 
evidence of arthritis. And the reason for the pain is this 
is the earliest form of arthritis. This is unusual, but it 
does happen. 


It is more likely -- and this depends on the age when 
the child has the disease in the first place. The earlier 
they have it, the less problems they seem to have. The 
later they have it and if it is not treated, the earlier 
they will have symptoms in the hip. It is more likely to 
happen in the 20s as opposed to their 30s, 40s or 50s. 


Madam Chairman: Do dramatic events bring on the onset 
of this type of disease, the symptoms of this disease? 


Dr. McFarlane: At which stage, after it is burnt out? 
Once the child has stopped growing, that is the end of it as 
a disease process. It is not a disease. 


Madam Chairman: After the disease process, if someone 
has Legg-Perthes, would dramatic events bring on the onset 
of symptoms of this -- I do not know what to call it, 
disease, or bring on the symptoms. So if someone had it...? 


Dr. McFarlane: If we know that somebody has had it and 
it has been treated and at the age of, say, in their 20s, 
they do have an injury to that hip, it will be more 
susceptible than the normal hip on the other side. 


In other words, he will start to complain of pain in 
that hip if he has an injury to the hip. But it depends, of 
course, on how severe the injury is. Now, a minor twisting 
and so on may give him symptoms over a small period of time, 
a week, and then it usually settles down. 


Mr. Bell: The trauma that may bring on the symptoms 
during the period that we are now discussing does not -- 


Dr. McFarlane: In the adult. 
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Mr. Bell: In the adult. It does not have to be 
directly to the hip; does it? 


Dr. McFarlane: Oh yes, in the hip joint. 


Mr. Bell: There can be a trauma suffered by the body 
which has some effect on the hip joint that could render 
those -- 


Dr. McFarlane: No, it has to be the hip joint. It is 
the ball and socket part of the joint as opposed to -- you 
are saying, well, if he has an injury to the other hip, it 
does not necessarily affect that one. 


Mr. Bell: Let's put it this way. A fall off a ladder 
could bring on the symptoms? 


Dr. McFarlane: Oh yes, if the hip is injured. 


I wish I could repeat the question that has 
just been referred to me. A fall on a man's rear end from a 
ladder could bring on the symptoms? 


Dr. McFarlane: It would, yes. 


Mr. Bell: Squarely on the rear end? 


s| Mt can,y yes .twilny fact. nevoronably 
strained his hip. 


Mr. Bell: All right. My point was that -- let's call 
the trauma a blow -- the blow to the body would not 
necessarily have to be one directly to the hip, but would be 
a blow that would have some impact on the hip? 


Dr. McFarlane: One of the problems that I have with 
what everybody is talking about here is what the patient is 
talking about. 


I have patients that come in and say: I have got pain 
in my hip. And I say: Now, where is your hip. And they 
point around here, they point to their back. And I say: 
That is not where your hip is. 


Well, I do not have pain there. This is where I have 
it. Now, you see, they talk about pain in their hip and in 
fact they are talking about a pain from their back. 

Okay, that is one point. 

Mr. Bell: I do not want you to relate any of this to 


the evidence before us otherwise the Ombudsman's office is 
going to -- 
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Dr. McFarlane: All right. The other problem I have is 
when somebody talks about -- I have pain in my leg, and I 
say: All right, this is for my benefit, this is your 
buttocks, this is your hip, this is your thigh, this is your 
Legs INeyasay. cueNOn BealGanOt LoetVeledneictc Lo inamy thigh. 


They are talking about a sharp pain down in the leg, 
when in fact they are talking about a sharp pain down in the 
thigh, which makes a big difference because root pain does 
not go below the knee, it only goes to the thighs. 


Hip pain is fascinating. A patient complains of pain in 
the knee, but in actual fact it is coming from the hip. It 
doesn't go down the thigh, the same as the pain in the back 
or a root pain which goes all the way down the leg. 


Mr. Bell: I am not going to ask you where knee pain 
refers to. 


Madam Chairman: I just have one further question. 

With respect to the medical report we have from Dr. H, 
it is not with respect to anything he has in it, but there 
is a statement there that says he does have a femoral head 


problem on the right side, and Mr. Glasberg referred to that 
and he said that Dr. H meant there about the Legg-Perthes. 


Dr. McFarlane: That is correct. 


Madam Chairman: Would you say that is what he was 
referring to? 


Dr. McFarlane: That is exactly what he was referring 
CO. 


Madam Chairman: A femoral head problem on the right 
Side, that would be an appropriate way of describing it? 


: Yes. We talk about the femoral head for 
the bone that was deformed when he was a child. 


Madam Chairman: Okay. Thank you. 
I think Mr. Lupusella -- 
: I have a final question because the 
specialist is here. Why was surgery appropriate in this 


case? 


: Because he was having pain in his hip 
and I return to the fact that it was going to go on further. 


Madam Chairman: Is that a point of order? 


Yes, Ms. Keil? 
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Mr. Lupusella: It is part of the evidence that surgery 
took place. 


Ms. Keil: I agree, but it is an opinion given in this 
case by a doctor that is merely speculating. 


Mr. Lupusel]la: Well, the evidence we had before us is 
that the surgery happened... 


Madam Chairman: It is not new evidence, but the medical 
Goctor is making reference to why surgery has been made and 
he is giving a medical opinion on this particular case in 
this instance. 


Ms. Keil: I just want that noted. I have no objection 
tohthnat wnitormmation. 


Madam Chairman: Mr. Lupusella, do you still want to get 
an answer to your question? 


Any further questions of Dr. McFarlane? 
(No response) 
Thank you very much. 


Any questions of Mr. Glasberg before he has an 
Opportunity to sum up? 


(No response) 


Mr. Glasberg: I have just have one minor point to make 
before summing up. Actually, a couple of minor points. 


The first is: I believe that Dr. F was referred to as 


an orthopaedic surgeon. My understanding is that he does 
not have these qualifications. 


Mr. Charlton: What doctor was that? 

MroGlacbéerg: Dr. 

Madam Chairman: I have noted that he was referred to as 
an orthopaedic specialist and perhaps, Ms. Keil, you could 


check your records in that regard. 


Please, Mr. Glasberg, continue. 
: The second point made was that somehow 
greater weight should be applied to the opinion of a 
physician who has perhaps tended to visit with an injured 
worker on more than one occasion. 


My view is that that point is of marginal weight, and I 
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would really have to reemphasize that you would have have to 
look at the logic of the medical opinion which was rendered, 
if the issue is whether a particular event caused a 
particular injury. 


I am going to sum up very briefly and reiterate the four 
points I made earlier. 


A significant period of time elapsed between the date of 
the back injury and the first record of hip complaint. If 
there was a connection, one would have expected immediate 
onset of pain or a much closer temporal relationship. 


Second, the fact that complaints were not made with 
respect to the hip, which were noted by physician over a 
lengthy period of time, strongly suggests that the 
complaints were not made. 


Third, that it is, in our view, a simplistic approach to 
simply list medical opinions for and against, and if you 
have got more for than against you have to allow a 
particular claim or vice versa. 


And the next point is a medical report which purports to 
link the back injury of 1976 with the hip injury of 1980, 
when examined closely, are speculative and, thus, should be 
accorded limited weight. 


Because we have medical uncertainties and a genuine 
disagreement in medical opinions among experts, the 
adjudicator is forced to consider a variety of other 
factors. One of those factors is the issue of whether the 
complaint of the injury which the worker seeks compensation 
for is related closely in time to a particular accident. A 
related issue again is whether a complaint is consistent 
over time. 


The final point is whatever caused the exacerbation of 
the Legg-Perthes syndrome, it was not the accident of 1976. 
We would submit that a more likely scenario is that this 
condition would have come on in any event at that particular 
point in time. 


Finally, I want to emphasize that the test is ona 
balance of probabilities. Did the accident of 1976, which 
affected the back, cause the hip problem in 1980 and, in our 
respectful submission, the answer to that question is no. 


Madam Chairman: Thank very much, Mr. Glasberg. 


Any final questions at this point, or else I will go 
back to Ms. Keil. 


Ms. Keil, could you sum up for us, please? 
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Ms. Keil: At the risk of repeating myself, this is a 
difficult case and I cannot make all of the problem areas go 
away and tie it up into a nice neat package. I wish I 
could, it would make my presentation much simpler, but that 
is not the case. 


There are disturbing aspects to this case, we admit 
that, we look for them when we investigate any claim. 


However, having said that, the Ombudsman's office feels 
that the probability goes to entitlement and I think these 
are probably the salient reasons why. Mr. Glasberg has a 
problem with the mention of documentation in the four years. 
That is not insignificant and you should consider is very 
serious and probably be bothered by it. 


However, I would like to point out that Mr. U was 19 
years old at the time of the accident. English was his 
second language, he had a grade ten education and he was not 
a sophisticated complainant or claimant. 


It is also not the case that he did not receive any 
medication for his pain. He received exactly the kind of 
medication Mr. Glasberg said. He received 
anti-inflammatories, and it does not matter whether it was 
for the pain in his back or not, anti-inflammatories are 
anti-inflammatories. He received for two years on and off 
292s, butone and other stuff that I cannot pronounce. That 
is in the medical report. 


It is also the case that his benefits were cut off in 
1977, a year after the accident, and the 20 year-old worker 
was told there was nothing wrong with him and that he should 
be back to work. 


We are told that he should have gone and complained 
knowledgeably and accurately and more efficiently about his 
hip problem when the problem he could identify hurt him got 
him nowhere. 


Now, some people complain a lot about pain, some people 
complain a little bit about pain, and doctor's sympathies 
vary. But the point is the man did complain about pain, he 
was treated for pain and then he was told to go away. 


The medical documentation is much sparcer once he had to 
go away because you cannot submit bills for your medication 
to the Board because they cannot be granted and you cannot 
get your doctors treatments paid for, and I would suggest 
that not all the onus on the reporting of the hip pain goes 
to Mr. U. 


I would also submit that while it is not desirable, it 


is not what I would have liked, the fact that the family 
doctor only after the fact said that Mr. U reported a hip 
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pain does not mean Mr. U did not report hip pain. It meant 
that the family doctor did not record it. If he wants to 
take it upon himself after the fact and say: I did not 
record it, but it did happen, I am not sure we should 
discount that. 


The Board has also raised the question quite 
legitimately on how strong the medical reports are in favour 
of a relationship and how, with this problem of continuity, 
we should take that very seriously into account. I agree. 


But the fact remains that Dr. B who treated Mr. U from 
1978 to 1982 wrote seven letters of support and he did not 
have a problem, that he ever mentioned, with this continuity 
and says: I feel a little more directly than possibly. 


Dr. C feels as I do, these symptoms become apparent from 
the time of the injury. In other words, there was direct 
cause and effect between the injury reported when he slipped 
on October 25, 1976 and this man's hip being symptomatic and 
Causing pain. 


My submission would be to you that that is not that 
tentative. Now, with the myriad medical reports on file, I 
can choose another one that looks a lot more tentative and I 
can choose ones that are stronger and they are all there in 
the spectrum. But I think, on probability, there is enough 
to grant the worker entitlement in this case. 


Madam Chairman: Mr. Bell? 


: Other than the initial interview on January 
the 5th, 1984, had anybody from your office personally met 
with and interviewed the complainant? 


: Mr. D'arcy Robert, who is sitting beside me, 
who I rudely neglected to introduce, investigated others in 
the case and he can talk to you about his contact. 


: I have spoken to him many times, but not 
interviewed him personally. 


Madam Chairman: Other than the interview of January 
5th, 1984, had anybody dealt with him in person from your 
office? 


Mr. Robert: One other person from that office up there, 
yes. 


Mr. Bell: When was that? 
Mr. Robert: It would have been around the same time. 


Mr. Bell: What was the purpose of that, to take further 
information? 
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: Yes, to interview persons who were involved 
at the same time and in that time period. 


Mr. Bell: Okay. We all know how the process works in 
your office, it is something called a case conference 
memorandum that is prepared that summarizes the 
investigation and suggests certain conclusions, opinions and 
representation to Dr. Hill for him to make the final 
decision, but who made the decision in your office to accept 
the evidence, if you will, the story of the complainant? 


Ms Rl) see D tea 1). 


Mr. Bell: Ultimately he did, but who made the decision 
in staff to recommend to Dr. Hill that the complainant's 
story be accepted? 

Mr. Robert: Which story are you talking about? 

Mr. Bell: Whatever the story is. 

Ms. Keil: D'arcy andI. 

Mrew Dell) 2 nes twos mean lenin fronts Ore 0S. 

Mr. Robert: Based-on the medical information. 

Mr. BejJl: Also, I guess, based on what he said? 

Ms. Keil: And the employer's record of accident. 

Mr. Robert: The employer's report of accident is very 
clear on the mechanics of the accident, which is not the 


same as the interview summary. 


Mr. Bell: Just to remind you to give us, whenever you 
can, the opinion of Dr. B, the February ‘82 one. 


Madam Chairman: . I think the one that I would like, if I 
can, is the family physician statement which seems to be one 
of the few that recognizes that there might have been 
immediate onset of a hip problem. 


If you can either provide me with the letter or the 
documentation or whatever that specifically referred to and 
the earlier the data, the documents, the better, I would 
Suggest. 

So if you have both of those. 

Any further questions from the committee? 


None? 
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(No response) 


I think what I would suggest is that if we can go in 
camera for a few minutes, and if it looks as though we are 
not going to resolve this question quickly, we will tell you 
then and reserve our judgment until Monday, if that is 
acceptable. 


Mr. Lupusella: We have requested documentation from the 
Ombudsman's office and I do not think that it is appropriate 
to make a decision before the documentation will be given to 
us. 


Mr. Bel]: Can you give it to us now? 


Ms. Keil: I think I do have the investigator's report 
which commented on the family physician's statements. 


Mr bell: think ef eam- rignt.. Itrycu- olve 1c to. tne 
committee and they immediately go into in camera, it is not 
a going to be a part of the record and disclosed. 


Ms. Keil: It is not anonymized. 


Mr. Bell: As long as we can get it in as part of the 
record. 


Mr. Charlton: We will be dealing with it in camera. 


Madam Chairman: At least this way if we do not come to 
an agreement.... 


The committee continued in camera at 4:30 p.m. in committee 
room 2. 


5:00 p.m. (resumption of normal business) 


Madam Chairman: We are back on the record now. 


The Board in its deliberations was unable to come to a 
conclusion this afternoon. We request some information from 
you in making its deliberations. 


There is reference to Dr. E providing progress reports 
to the Compensation Board during the initial complaints and 
in the investigator's report, the Workers‘ Compensation 
Board reveals that Dr. E, in his progress reports to the 
Compensation Board, indicated that this man was limping. 


This is the investigator's report that you handed us, 
1983, refers to Dr. E's comments that he did make a progress 
report to the Compensation Board reference and indicated 
that the man was limping. 


What we would like to see, and as soon as possible, and 
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perhaps even tomorrow or sometime before Monday, the 
progress reports submitted by Dr. E to see if, in fact, 
somewhere in there there is reference to some kind of 
limping by Mr. U. 


Do you think you can provide us with that? 


: Certainly by tomorrow. Would you like 
the names taken out? 


Madam Chairman: Yes, I think that would appropriate. 


; We will be in a position, I believe, to 
get them by noon tomorrow, if that is satisfactory. 


Madam Chairman: If you can provide that with the 
clerk's office. 


Mr. -Glasberg: Certainly - 


Madam Chairman: We appreciate that. Otherwise we will 
reconvene on Monday, January the 25th at two o'clock. 


Mr. Bell? 


: Do either the Board or the Ombudsman's office 
have any objection if the clerk retains custody of these 
documents given to the committee -- 


Dr. Hill: None whatsoever. 
Mr. Bell: -- in confidence until Monday? 


Dr. Hill: None. Go ahead. 


Mr. Glasberg: We will require at least a copy of the 
investigation report that you have provided so that we can 
then look for the material that you want. 


Mr. Bel]: Maybe it is better if we make one copy now 
and the clerk can retain this and give you back the 
Originals. 


Madam Chairman: Thank you very much. 


Ms. Meslin: Can I assume that we are going to resume 
with Mr. E on Monday? 


Madam Chairman: Yes, the assumption is correct. As 
soon as we make the decision on this, and hopefully very 
soon after 2:00 o'clock, we will resume with Mr. E. 


If Mr. E is finished before 4:30, we will have open 
discussion policy matters, but we will not proceed with any 
more cases on Monday, only Mr. E. Thank vou, 


The committee adjourned at 5:05 p.m, 
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STANDING COMMITTEE ON THE OMBUDSMAN 


Monday, January 25, 1988 


The committee met at 2:07 p.m. in committee room 2. 


After other business: 
Gas LD sill. 


Madam Chairman: Thank you and we do apologise for the 
length ins having you stay out? of: thesroom. 


The Committee has made a decision in the case of Mr. U, 
and the Committee has decided by a motion to support the 
recommendation of the Ombudsman as set forth on page 7 of 
his report made pursuant to Section 22(3) of the Ombudsman 
Act, and the committee will report this decision to the 
House in its next report with the recommendation that the 
Ombudsman's recommendation be implemented by the Workers' 
Compensation Board forthwith. The Committee expects that 
the Board will act immediately to implement this 
recommendation. 


Thank you very much for your excellent presentations in 
that case, and we will be ready to go on to the next case 
which is Mr. E, and it is under Tab E. 


Dr. Hill, would you like to begin with your opening 
statement, please? 


Dr. Hill]: Thank you, Madam Chairperson. You have 
already considered the case of Mr. U and the difficult 
problem of the connection between one type of injury and an 
earlier different injury. In the case of Mr. E, you must 
consider a similar problem. 


Mr. E had a back disability, which medical opinion 
related to his compensable knee injury. The Board was not 
convinced of the connection and denied Mr. E benefits for 
the four months in which he was disabled. 


Our investigation has revealed that two doctors agreed 
that Mr. E's back disability could have resulted from his 
knee injury. A single Board doctor disagreed. 


In my conclusion, I have found the Board's decision to 
deny Mr E entitlement to benefits unreasonable, and I have 
recommended that he be granted entitlement for the four 
months in question. 


I am informed by my investigator that the amount of 
money in question is approximately $5,500. I ask the 
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Committee to support my recommendation, and if the Committee 
does support me, urge that it comment upon the Board's 
acceptance of a Single opinion of one of its own doctors 
against the evidence provided by two outside practitioners. 


While not denying that Board doctors have considerable 
expertise in the area of assessing disabilities arising from 
work injuries, I can see no reason why a strictly medical 
Opinion of a single Board doctor should be preferred to the 
opinions of doctors who have had the benefit of examining 
the claimant. 


I would appreciate the Committee's guidance in this 
matter, and I now turn over the balance of my presentation 
to to Miss Gail Morrison, the Director of Investigations. 


I thank you, Madam Chairperson. 


Ms. Morrison: Good afternoon, committee members. As 
Dr. Hill has pointed out, this complaint has a number of 
Similarities to the difficult complaint that you have 
already considered last week and earlier this afternoon. It 
is the same type of question. 


In my view this one is somewhat easier than the one that 
you have already dealt with. One of the things that is 
easier about it is that there is not A to H in medical 
opinions; there is only A, B and C. So there is not a whole 
lot of confusing medical evidence. 


One of the medical reports is the shortest in history. 
it consists of a Single word. So there is not the same kind 
of complicated medical evidence to consider that you had to 
consider aneMr., Ulstease. 


Mr. E, a relatively young man, had some back problems in 
1975. He lost no time from work. He had physiotherapy, but 
he had no subsequent problems until he fell and twisted his 
knee in November, 1980. 


He then had more trouble with that knee. As often 
happens with knee injuries, it gave out on him a few days 
later when he was getting out of a railroad car at work, and 
that knee was later to be operated on for a torn meniscus. 


Mra? Bells SVGbatersoistamporntant »= though. 

Ms. Morrison: Yes, I will get to that date. 

In the meantime on December 8th, 1980, he had back pain 
again. It was not related specifically to the knee, and, in 


fact, it was not a serious episode of back pain. 


On March 12th, 1981, after a series of medical 
examinations et cetera, he underwent injury on the meniscus 
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in his knee. That date is fairly important because it is a 
date which was inaccurately stated in one of the medical 
reports, and it probably makes some difference. 


As is usual with that type of operation, he was on 


crutches after his knee 
Suggests that he was on 
as soon as he could get 


Operation, and our information 
crutches from March 12th, 1981, or 
on to crutches after the operation 


until the mid to end of May, 1981. 
He then returned to work on the 15th of June, 1981. He 
had an onset of back pain following his return to work. He 


said he had increasing back pain. 
work on July 3lst, 1981. 


He eventually laid off 


There is no question of the genuine nature of the back 
problem. It has not been suggested that he was making it 
up. The medical opinions consist of those that are noted in 
your report, and I will go through them in order. 


The first report that is cited in your closing report at 
page 26 of your tabbed materials is a report from Dr. B. 


MeEseBelbsishet @usscatehsup withsyous 

Ms. Morrison: Okay. 

Mr.-Bell: Page 26? 

Mss-Morrisony. vwves. 926th; tthe finalereporty; the. 22(3) 
report. 

Mr. Bell: Okay. 


Ms. Morrison: At the bottom of that page, 
September 4th, 1981. That report states under "Diagnosis," 
"lumbar disk disease." And under "State why in your 
Opinion," has LDD, lumbar disk disease, symptoms exacerbated 
by the right knee problem. 


a report of 


Mr. McLean: What page is that on you are reading? 
se lide LSeatathe aboctoms.or ~page 26.we 
quoted, and I have got the report which could be copied for 
Vous #eLtiisea.formireport*likepthat;+so.it«<is;notsvery 
complicated or detailed, but that is exactly what it says. 


That was from Dr. B who was Mr. E's general 
practitioner. 


Now, the next report that I would like to refer you to 
is mentioned - just a minute here - is an interview with the 
same doctor which was carried out by the investigator on the 
claim, the Workers' Compensation claim. 
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The investigator in that interview states: 


"The doctor indicated the worker has had previous back 
problems although he himself has not treated the worker 
in the past. The worker is appartently a relatively new 
patient so the doctor could not comment as to the 
severity of his previous problems." 


"The doctor indicated that the most recent layoff has 
been the result of a combination of back and knee 
problems. The doctor feels that the worker's 
explanation is a reasonable one and that other patients 
have developed similar types of disabilities on account 
of an injury which requires them to place more weight 
than usual on their back." 


So that was an interview dated September 17th, 1981, 
with the general practitioner. If you are following along 
in the report that is in the middle of page 27. 


In the next paragraph, you will see that the file was 
referred to Dr. C, a Workers' Compensation Board surgical 
consultant, for his review of the matter. He was asked the 
following question: "The Review Branch would appreciate 
your opinion re merits of claim for low back disability," 
noting memo no. 18. Memo no. 18 is just a summary of the 
information’ to date~ 


"The complainant implicates right knee problem, 
meniscectomy, shifting of body weight to the left side, 
aggravated left back." 


In this contention he appears to be supported by Dr. B: 
"Is this a reasonable medical proposition?" End of request. 


The answer to that request was a simple "No," signed by 
the Board's surgical consultant. 


Mr. Bell: Is that surgical consultant an orthopaedic 
specialist? 


Ms. Morrjson: Sorry? 


Mr. Bel]: Is that surgical consultant an orthopaedic 
specialist? Irwin, was he? 


‘4 a rg: I am advised he is an orthopaedic 
Surgeon. 
Ms. Morrison: The other reports on the file are reports 


from Dr. A who was the specialist who dealt with Mr. E's 
knee problem. His report to ‘the Board dated July 27, 1982, 
is partly quoted at the bottom of page 27. I can read the 
full letter if you would prefer. In any case, I will read a 
few excerpts which have not been excerpted in the report. 
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"At the request of Mr. E, I reviewed his file vis-a-vis 
a relationship between his injured knee and injured 
back. Mr. E states quite clearly that at the time of 
the knee injury, he recalls the back becoming 
uncomfortable shortly afterwards and becoming 
increasingly more painful approximately three weeks 
following the injury. 


"He also notes that he had trouble with his back six or 
seven years ago, which has settled down, and he has had 
nOasioniricant interval trouble, sifstroublesat.all, 
until that period following the injury to his knee. 


"When I saw him last in August, 1981, my notes would 
indicate that I thought he had a mechanical problem 

Superimposed on an evident longstanding lumbar disc 

space loss at the L-5, S-1 level." 


And then the paragraphs that you have quoted in the report 
appear: 


"There is indeed a high probability that this gentleman 
Sustained an aggravation to a pre-existing and 
asymptomatic pathological state to his lumbar spine at 
the time which he sustained the knee injury..." 


"The physiotherapy and crutch-walking would certainly 
put an increased strain on the lumbar spine, and I would 
Suspect that making a claim on the basis of aggravation 
may Very well be mustified...." 


In addition to that report, Dr.:A-also wrote to Mr.. E 
saying, "I would suggest --" as you see at the top of page 
205 


"I would suggest that aggravation of a pre-existing 
lesion is certainly a reasonable and justified grounds 
for claim and appeal. 3." 


The sum of the medical information is therefore that of 
Dr. A, who is the person who did -- the specialist who did 
the knee operation, and the general practitioner, both of 
whom gave evidence that the back problem resulted from the 
knee problem and the Board's surgical consultant's view that 
there was no relationship, a simple "No." 


As you can see from the report, we wrote to the Board 
our usual 19(3) letter and requested a response. The main 
response of any kind you will see is a response to our 
22(3). As our process of discussions with the Board went 
on, we did not have a formal response to the 19(3), but we 
do have a formal response to the 22(3). It is at page 36 of 
your materials. 
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I should emphasize that we are talking here about an 
underlying disability which is aggravated by the knee 
problem. It is important to know that we are talking about 
an earlier back problem which was aggravated by this knee 
problem. 


One “doctor "relates it to crutch-walking. It appears 
that the change in the way the weight is distributed when he 
had the knee problem was thought by the doctors to have 
aggravated his underlying disability. 


We are asking for or recommending entitlement for a 
relatively short period. We have found that the medical 
evidence supports entitlement for the period from July 3lst 
to December -- sometime in December of the same year. This 
is not a long period of disability, but we feel that the 
evidence that was before the Board and certainly the 
evidence on our file would support the connection between 
the knee problem and the resulting back difficulties which 
disabled the worker over the period from July 3lst until 
December. 


Mr. Bell: Ms. Morrison, the complaint of back pain in 
December, 1980 -- have I got the right date? Right year? 
December the 8th? How do you address that? What caused 
that? 


Ms. Morrison: Sorry. The complaint of back pain in 
December? 


Mr. Bel]: He woke up from a nap at work on December 
the 8th, 198-- 


Ms. MOrrison: Right. 


Mr. Bel]: -- almost three weeks after the accident that 
caused the twisting of the right knee and again almost three 
weeks after his knee gave out. 


Ms. Morrison: I think -- 


Mr. Bel]: What I am not sure of, he was diagnosed as 
having a tear of the medial meniscus. I am not sure you 
have told us in the report when that diagnosis was made, but 
in any event what do you say caused the December 8th, '80 
pain? Because the Board puts a fair bit of stock in that 
event and says, as I understand their position, 'Well, there 
couldn't have been much limping or there were not any 
Crutches ——* 


Ms. Morrison: At that time. 
Mr. Bell 9) “-—“atecnat"cine, yee Ne woke up with it. 


And, by the way, six years earlier he woke up with it so it 
was caused by something else. What do you say about the 
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December 8th episode? 


Ms. Morrison: I do not think we have information that 
says that it was necessarily related to the knee -- to the 
fall, although I think Dr. A does mention something about 
the onset of that problem in December. 


It was he woke up with a back problem. It was shortly 
alter; her hadmhad the ivail) thtsisenot unlikely that it might 
have been related, but I do not think we have any strong 
Opinion that it was. It was not a disabling back problem. 
He woke up with pain. Perhaps it was the kind of pain 
anybody could wake up with, but we do not have a strong 
connection between that waking up from a nap at lunchtime 
with a back pain. 


Mr. Bell: Well, 1G, ge Sor 
orr] : It could have been related to the fall. 


Moe Bbel)] "9 Well, if it was not, if-in’ the perfect worid 
of hindsight if it was not, would it make any difference to 
your opinion and recommendation? 


Ms. Morrison: I do not believe it would, because we 
have medical opinions which strongly relate the later back 
disability to the leg problem. The knee problem was not the 
same in December as it was later on. Once he had the 
Operation and was on crutches, the caring of his weight 
would have been quite different than the usual way he would 
CO lt. 


The doctors have related his later back disability to 
that period of problems with his knee. It does not seem to 
me to make that much difference whether we can explain the 
December back disability since the doctors are not tying the 
later back disability to the earlier knee problem. 


Meee bel: (Dien S “Dal ticipartionyinsdl. of this, didthe 
ever examining the complainant? 


Ms. Morrison: Dr. A? 


Ms. Morrison: Yes. Dr. A was the surgeon who operated 
on his knee. 


Mr. Bel]: All right. And the family physician 
certainly has attended it. 


Ms. Morrison: Yes. The only person who did not examine 
him was the Board doctor. 


Mr. Bel]: The guy who gave the "no" opinion? 
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Ms’ Morrisons «Thatta. rughte 


Mr. Bell: Okay. I have no further questions, Madam 
Chairman. 


Madam Chairman: Yes, Mr. Philip? 


Mr. Philip: I wonder if you could tell me how long the 
19(3) letter was not responded to. So what is the next date 
On which you get any response from the Board? Your 19(3) 
letter goes out on May the 7th. There is a response, I 
gather, following that in July from the employer but not 
from the Workers' Compensation Board? 


That tis@correct:. 


: 
ee 


Mr. Philip: Would the Workers' Compensation Board have 
sent you that letter or the employer sent you the letter 
directly? 


Ms. Morrison: The employer would send it directly. 


Mr. Philip: Okay. And what is your procedure when you 
do not receive a response to a 19(3) letter? 


Ms. Morrison: Well, as you will see, by September 11th, 
1986, having not received a response to the 19(3), the 
letter on page 24 was sent to the Board saying, 'We will now 
go forward with our process.' 


; Can you tell me, is this happening 
increasingly or how often do you run into this kind of lack 
of response? You are going -- you Know, May, June, July, 
August, September. Four months later then you write and 
say, ‘Look, you guys, if you do not want to respond then I 
guess we are going to have to do something about it,’ but 
you have got a four-month delay in there. 


Ms. Morrison: To be fair to the Board, we had ongoing 
meetings with the Board about various complaints. I do not 
have in this chronology any indication of whether they said 
to us, "Look, we will get to that one in a few months.' It 
has been the case in a number of those that we have brought 
to you this time, however, that we have foregone a response 
to the 19(3) and gone directly to the 22(3) report because 
no response waS availabile from the Board in a timely 
manner. 


Mr. Philip: Would there be instances, because of the 
dialogue involved in the conferencing sort of system where 
you would actually indicate that the response to the 19(3) 
letter was not necessary because you were, in fact, still 
conferencing with the Board on a particular case? 


Farr & Associates Reporting, Inc. 


Ms. Morrison: Yes. 


Mr. Philip: So this lack of response may not be 
negligence on the part of the Board; it may be an agreement 
between and you the Board? 


Ms. Morrison: In a number of cases -- of course if they 
turn out well and we end up agreeing and no 19(3) letter is 
necessary, then you do not see this type of thing. The fact 
that we have ongoing discussions with the Board and some of 
them do not get resolved means that the time taken in 
discussing all of these cases will look like a serious gap 
here in correspondence. 


Mr. Philip: So what I am hearing you say is that we 
should not necessarily be overly critical because the Board 
did not respond to your 19(3) letter, that it may be because 
of other reasons. 


Ms. Morrison: There may have been. We certainly would 
like not to say that we do not ever need responses to the 
L9(3%se 


Mr. Philip: I guess what I am concerned about is the 
process, that if there is a process set up, I would like to 
SeCe-- Sites very tditireul Ge for me asta eqisiator to ydecice 
when there is a breaking down of the process unless there is 
some kind of notation, and I find this difficult because I 
do not know whether the lack of response was justified, was 
by consent or, in fact, was a breakdown in process? 


And perhaps we can discuss that during the Ombudsman's 
estimates or something like that, and we might make a note 
of that to see whether or not there is some reason why we 
should be concerned about this or whether it is just part of 
the dynamics of the way in which this Ombudsman consults and 
tries to reach consensus rather than working through a more 
polarized sort of system. 


On page 27 you talk about the physiotherapy and the 
crutch-walking. Can you give us some indication of how long 
he was "crutch-walking"? 


Ms. Morrison: My information is that he had the 
operation in March and he was on crutches until mid-May to 
the end of May. We are not sure of the exact date on which 
he did not need the crutches any longer. 


Mr. Philip: So we are talking about three months? 


Ms. Morrison: Two months. Two or two and-a-half 
months. 
Mr. Philip: Two and-a-half months. And it appears then 


that fapomeDr A sthatein his) opinion ‘crutch-wdalking Lor "two 
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and-a-half months combined or possibly multiplied by the 
physiotherapy -- physiotherapy would have been going on 
during that two and-a-half months as well, would it? 


Ms. Morrison: Yes, although his physiotherapy continued 
after he was off crutches. He was still having 
physiotherapy during June and July. 


: Okay. And at any time did you have any 
indication that the rather brief response by Dr. C was 
followed up in any way by the Board to obtain additional 
information or reasons for the "No" answer? 


: Yes, we do. Hold for a moment. At the 
very end of your documents, you will notice that there is a 
memo 51 which is a memo from Dr. C. 


Mr. Phitip: “Okay. “So that was ‘March 30th, 1967 and 
the decision against Mr. E was on what date? 


Ms. Morrison: The decision -- hold on. Decision April 
llth, 1983, was the Appeal Board decision. That was the 
decision complained of. 


Mr. Philip: So the decision was made without the 
information of memo no. 51 then? 


Ms. Morrison: The memo that we were provided with as 
part ofthe Section 22 response was dated March 30th, 1987, 
because he was asked at that point by the Ombudsman 
administrator to review the x-rays, and that is a memo in 
response to that request. 


Mr. PhijJip: So basically memo 51 is post facto the 
decision and is, in fact, an elaboration of why he, in fact 
said "No"? 


Ms. Morrison: Yes. It is his review of the x-rays in 
his Opinion that they are Still "No." 


: But when the "No" decision as taken by the 


Workers' Compensation Board, they would not have had 
anything other than the "no"? 


Ms. Morrison: That is right. That is right. 

Mee Pnilip: Sls thaticomrect)™ Thank your 

Madam Chairman: Mr. Lupusella? 

Mr. Lupusella: Parts of my question have been raised by 
the previous speaker, which was the length of time Mr. E was 


using the crutches, which was more or less two months and a 
Hobe 
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Ms. Morrison: Two to two and-a-half months, that is 
Evonu. 


Mr. Lupusella: Now, do you have that information on 
file or any statement from the claimant how many hours a day 
he was using the crutches? 


Ms. Morrison: He had to use the crutches to walk. 


Mr. Lupusella: Well, you cannot use the crutches 
twenty-four hours a day. 


Ms. Morrison: No. 
Mr. Lupusella: We you have a more or less -- 


Ms. Morrison: We do not have any information as to how 
many hours a day, no. 


Mr. Lupusella: Okay. 


Madam Chairman: Mr. McLean? 
Mr. McLean: Thank you, Madam Chairman. On page 11 Mr. 


E advised the Workers' Compensation Board that he 
experienced previous back problems approximately six years 
Diiom lO thrS Inceldent. 


Ms. Morrison: Right. 


L : But received physiotherapy for a short 
period and lost no time from work. 


Ms. Morrison: Right. 


Mr. McLean: Would it be possible that he had a 
deteriorating back and that after he had his knee injury 
that that is when he claimed about his back again? 


Mes MOLZELTSOn: setThat 1S, CoOnrect. 


Mr. McLean: But there could have been possibly that 
that back injury had been still bothering him, and the fact 
that he had this other injury was probably an opportune time 
to complain about the back problem? 


Ms. Morrison: Well, he had had no complaints of back 
problems in the interim in the six years and there has been 
none since. The claim for compensation is a claim for 
aggravation of a pre-existing condition which disabled him 
for a short period of time. He was disabled from July 3lst 
to December -- well, whatever the date is. 


Mr. McLean: I have a problem. He says that when he had 
had his nap on December the 8th -- that was right after the 
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accident, and then in memo 5l, you will note that this x-ray 
was ordered about six weeks after the patient's industrial 
injury to his knee, and yet there is no mention of any back 
problem this time. 


Ms. Morrison: That is right. That incident of back 


pain in December was brief and not apparently part of this 
review. It was just he woke up with a sore back. 


Mr. McLean: Yes. Thank you. 
Madam Chajrman: Thank you. Mr. Johnson? 
Mr. Jobnson: Yes, Madam Chairman. Page 27 in relation 


Ms. Morrison: 27? 


Mr. Johnson: Yes. The Review Branch asked Dr. C 
whether or not this was a reasonable medical proposition -- 


Ms. Morrison: Right. 


Mr. Johnson: -- and he stated quite simply "No." He 
never at any time examined the individual? 


Ms. Morrison: No, he had not examined the worker. 
Mr. Johnson: And he had never looked at x-rays at that 


Ms. Morrison: Not at that time. 


Mr. Johnson: And it was not until March 30th, 1987, 
several years later, that he looked at them? 


Ms. Morrison: He looked there at what I think was the 
K=-ray Tepore, On March SO0th,) 98/7) wotiitnesx—ray. 


Mr. Johnson: In 1987. But in 1981 when he made this 
statement that was a blunt "No," he never had the benefit of 
examining either the individual or looking at any x-rays? 


\e) 
ry 


That is right. 


Mr. Johnson: How would he draw on the assumption that 
it could not have happened? 


Ms. Morrison: He just gave his opinion in answer to the 
question he was asked, which is: Is it a reasonable 
contention that the back disability is connected to the knee 
problem, and he just said "No." 


Mr. Johnson: Was he aware that two other doctors had 
indicated that there very well could be a relation? 
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: The request to him I think was based on 
the complainant's contentions, not the doctor's report. The 
request just said the complainant implicates right knee 
problem, shifting of body weight, left side aggravated left 
back. 


No, it does say, sorry. It does say in this contention 
he appears to be supported by Dr. -- and that would have 
been Dr. A. And the question asked of this consultant is: 
Is this a reasonable medical proposition? And his answer is 
SN Oban, 


Mr. Johnson: Knowing that two doctors stated that, in 
his opinion they were in error? 


Ms. Morrison: He just said, "No." 


Mr. Jobnson: And he is the doctor with the Workers' 
Compensation Board? 


Ms. Morrison: That is right. 
Mr. Johnson: Is this usual procedure? 


Ms. Morrison: I think you should ask the Board that. I 
would not be able to answer that. 


Madam Chairman: Any further questions? Yes, Dr. 
Henderson? 


Mr. Henderson: Do I understand that what is actually 
considered to have caused the exacerbation of the back 
problem is the limping and the crutches? 


MeueMoOrricon: slat 1s the DescG, S OPDLDLON,, aciac re *ls 
most likely related to the uneven gait, the shifting of 
weight. He says the crutch-walking and physiotherapy. 


Mr. Henderson: Well, is there anything it could be due 
to that would relate it to the accident? Or is the 
alternative to that just assuming that it was a regular 
progression of back disease? 


Ms. Morrison: That would relate to the accident? 
Mr. Henderson: Yes. Degenerative disc disease would 


NOt LSet lead CO enti Clement? rigntz =it 1s only tne 
accident caused and exacerbation of it? 


Ms. Morrison: It has to have arisen in a work -- yes, 
been exacerated in a work situation. 


Mr. Henderson: But the argument is not that the 
accident led to the exacerbation; the argument is that the 
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treatment of the accident, namely the crutches and a 
symptom of the accident, namely the limp, led to an 
exacerbation of the -- 


Ms. Morrison: That is a sequela, yes. 


Mr. Henderson: Okay, that is what I was wanting to 
CVarreys 


Madam Chairman: Mr. Bossy? 


Mr. Bossy: Just to follow on that concerning this 
crutch-walking, and Dr. A is recorded as having stated to 
the investigator -- or reported to you whereby Dr. A says 


crutch-walking would certainly put an increased strain on 
the lumbar spine. And then this opinion a being refuted 
because Mr. E states in the investigator's notes from 
October the lst, 1981, when discussing his low back pain 
aggravation that while he was on crutches he was 
symptom-free until after returning to work on June 15th. 


So that the crutches at that time that he was using, if 
they were aggravating the pain, should he not have reported 
then that the problem with his back causing from these 
crutches? But if he was pain-free or symptom-free, it seems 
strange that then there is any relation put to the crutches. 


Msi (Morrison's. “i think that is va -ditercurt Quesulon..) Lt 
is not absolutely clear, to me at least, that he did not 
have any back pain during all of that time. But supposing 
he was symptom free -- 

Mr. Bossy: He stated that he was symptom-free. 

Ms. Morrison: Where is that? 

Mr. Bossy: That is on page 22, number 14. 

Ms. Morrison: Sorry? 

Mr. Bossy: Page 22. 

Ms. Morrison: Yes. This is in the employer's response? 

Mr. Bossy: Yes. 

Ms. Morrison: I think there is one possible answer to 
that. And I am not a medical person so I do not really know 
how these things work out, but it seems to me that when you 
are walking on crutches and not putting your weight on your 
leg or on your feet, you may not have the same pain caused 
by putting your weight, by supporting your weight, as you 


would after you finished using the crutches and try to 
regain the strength of your leg. 
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We have discussed this at some length and certainly it 
would seem from the doctor's report that he feels that the 
physiotherapy and the crutch-walking somehow increased the 
strain on the spine whether or not there was pain while that 
strain was on the spine. And -- 


BOLLY s. LinAaVe.jUSt. gota Nace tron.Marths here... Her 
information suggests that the WCB investigator's note did 
not state that there had been any complaint of pain during 
the crutch-walking, but the complainant himself has told us 
that he did have pain during that time. So that the 
quoted -- 


Mr. Bossy: It says though that he discussed -- when 
discussing his low back pain aggravation that while he was 
on crutches, he was symptom-free until after returning to 
work. 


Ms. Morrison: Certainly that is what the investigator, 
the Workers' Compensation Board investigator, reported which 
the employer is then reporting to us. Mr. E himself told us 
that he did have pain while he was on crutches. 


Either way, the doctor has connected the subsequent back 
problem with some strain that occured to the back during the 
time that he was on crutches. 


Mr. McLean: He had pain six years before that? 


Ms. Morrison: That is right; he did. He did not lose 
time from work. He had a problem with his back. He had it 
treated with physiotherapy six years earlier and he had no 
problems from then until this leg problem. 


adam ir : Any further questions at this point? 

No? Did you have anything else to say, Ms. Morrison at this 
point? 

Ms. Morrison: Not at this time, thanks. 

Madam Chairman: Thank you. 

Mr. Glasberg, do you have a few comments to make? 

Mr. Glasberg: Thank you very much, Madam Chairman. 

I think it might be useful to very briefly trace the 
relevant historical facts. Now, I guess the discussion 


would start with the worker's degenerative disc condition. 


He did suffer a previous back injury in late 1975 which 
Contanueasunti. March, 1976... "With respect. to the 1975 
incident, the worker underwent physiotherapy for a period of 
three and-a-half months. 
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In addition, the investigation report indicates that Mr. 
E complained of back pain for a number of months following 
the December, 1980, non-compensable acccident. This 
information suggests that the worker's pre-existing disc 
disease was not insignificant. 


The worker had surgery for his knee problem in March, 
1981, at which time his back problem ceased. According to 
the Ombudsman's office, the worker was on crutches for at 
most two months after the surgery. This would have put him 
off crutches sometime in mid-May, 1981. 


Although the issue of the time spent on crutches is not 
addressed in the file, the finding of the individual being 
on crutches for two months seems curious since for this type 
of injury I am advised that the worker or the patient would 
generally be on crutches for a few weeks only. So it seems 
to be a curious finding that he would be on crutches for an 
extended period of time. 


Mr. Bel]: How is a few weeks different than two months? 
How is a few weeks different than two months? 


Mr. Glasberg: Well, the significance is that it will be 
Our argument that the worker did not complain of any back 
pain subsequent to the operation until he was in a position 
to return to work, and it would seem that if the Ombudsman's 
theory is correct, then you would have expected the worker 
to complain of pain while on crutches, not weeks or months 
after he had been off crutches. And that is a significant 
point. 


Mr. Bel]: Except that, to just pick up on a word you 
used, the Ombudsman does not have a theory. The Ombudsman 
has got an opinion which is supported, he says, by two 
physicians. 


: I should rephrase that. It would be Dr. 
A's theory, which, I suppose, is supported in a different 
sense by (Dr. 3B. 


In any event, it appears that Mr. E had been off his 
crutches for a significant period of time when it is alleged 
that he first complained of back pain. 


Now, there is some question as to when the first report 
occurred. Apparently the injured worker complained to the 
Ombudsman that the onset was on June 15th, 1981. The Appeal 
Board in its decision concluded that Mr. E did not complain 
of back pain until the date of his layoff, which was July 
31, 1981, and that latter interpretation is confirmed by the 
employer medical records. 


The key issue for determination may be set out very 
succinctly. Is it more likely that Mr. E's back problems in 
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the summer and fall of 1981 were caused by, one, his 
pre-existing back condition? Or, two, the use of crutches 
after his knee surgery? That is the issue before you. 


What is the evidence in favour of the proposition that 
the pre-existing lumbar disc problem precipitated the back 
problem in 1981? Quite simply, Mr. E had suffered back 
problems on two separate occasions in the past from 1975 to 
1976 and again in late 1980. 


If the problem had manifested itself at two distinct 
points in time over a five-year period, then it could be 
argued strongly that the pain arose from the same cause in 
1981': 


What is the evidence in favour of the proposition that 
the use of crutches caused the back condition? Really, I 
think it boils down to the key piece of evidence being the 
medical opinion rendered by Dr. A, who is an orthopaedic 
Surgeon. Since the Ombudsman's case largely turns on this 
piece of evidence, I want to quote the opinion in full. 


"At the request of Mr. E, I reviewed his file vis-a-vis 
the relationship between his injured knee and injured 
back. 5 


Mr. Henderson: Do we have that here and what page is 
that? 


Mr. Glasberg: I do have that opinion. 

Mr. Henderson: Okay. Sorry. 

Mr. Bel]: For members of the Committee, there is a some 
part of that report referenced at the bottom of page 27 of 
your file. At the bottom of page 27. Ms. Morrison has 


already read a good part of it. If Mr. Glasberg wishes to 
read it all, we now have it. 


: I think I would like to have quoted the 


part that is not excerpted in the written materials because 
Necnwike Chat erse 


Mr. Philip: Why don't you just hold on until we have a 
copy. | 


Mr. Bel]: I think we have all got a copy. 
Madam Chairman: Continue. 


Mr. Glasberg: It is really the second paragraph that I 
would like to read, and I am quoting: 


"In a letter to me of May 3rd, Mr. E states quite 
clearly that at the time of the knee injury, he recalls 
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the back becoming uncomfortable short afterwards and 
then becoming increaSingly more painfull approximately 
three weeks following the injury. He also notes that he 
had trouble with his back six or seven years ago which 
has settled down, and he has had no significant interval 
trouble at all until that period following the injury to 
his knee." 


Now, the opinion contains two key propositions -- causal 
propositions; vletfusrcall themsryTheThirstarséthat: 


"There is indeed a high probability that this gentleman 
Sustained an aggravation to a pre-existing and 
asymptomatic pathological state to his lumbar spine at 
the time which he sustained the knee injury. As he 
explained the graduation of symptoms, it is entirely 
probable." 


Chatisus  theedoctor ‘siquote. 


The problem with this statement is that it is based on 
an erroneous understanding of the facts as supplied by the 
injured worker. 


First, Mr. E advised the physician that at the time of 
the knee injury, the back became uncomfortable. This 
proposition, however, directly contradicts Mr. E's own 
statement to the Board where he indicates that he did not 
experience any back pain at the time of the knee injury or 
in the days following. 


Second, Mr. E apparently indicated to the physician that 
following the knee injury, the back condition came on 
gradually. I make this inference from reading the second 
last paragraph on page 1 of Dr. A's opinion. 


Again, however, the proposition that Mr. E's back pain 
emerged gradually directly contradicts the worker's own 
statement to the Board that his back pain came on suddenly 
when he arose from a nap on December, 8th, 1980. 


The Board's submission is that since Dr. A's opinion 
that the worker's back pain was related to the November 30 
knee injury is based on an improper factual base, it must be 
discounted all together. 


Madam Chairman: May I interject here for just a moment, 
please. Mr. Charlton? 


Mr. Charlton: I think I hear what you are saying. I 
think there is one major flaw in this theory that you have 
just thrown at us in terms of why we should reject Dr. A's 
opinion entirely. 


And I note how -- and I guess we all do it; the 
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Ombudsman's office does it, the Board does it, and each of 
us probably does it from time to time in our political lives 
as well -- how we quote the sections of the reports that we 
like to use and ignore the sections of the report that we do 
not like. 


And I refer you to paragraph 3 of the report to which 
you were just referring where Dr. A clearly states that 


"When I saw him last in August of '81 --" 


before any of this so-called improper information had been 
fed to Dr. A, the improper information which you are asking 
us to totally reject his opinion based on, he clearly says: 


"When I saw him last in August, 1981, my notes would 
indicated that I thought that he had a mechanical 
problem superimposed on an evident long-standing lumbar 
Gorse space loss at L=5, S-)." 


In other words, Dr. A identified this problem a year before 
the letter of the 3rd of May or almost a year before the 
letter of the 3rd of May, and it is there in his records. 
So how can you ask us to totally discount his evidence? 


a a Well, © LOOkewat tne third paragraph and 
all it tells me is that essentially the orthopaedic surgeon 
has concluded that the worker has a disc condition. 


Mr. Charlton: No, no. A mechanical problem 
Superimposed on a disc condition. And the problem he is 
describing later on with the crutches is the mechanical 
proplem that Ne 1s Lrererring, to. 


: I am really uncertain what the term 
"mechanical problem" means. I would not think it relates to 
the crutches. 


Mr. Charlton: Well, I think it relates in the context 
that he has written this letter. 


Madam Chairman: Mr. Bell? 


Mr. Bell: Can we get right down to the nitty-gritty. 
The Board just does not believe this worker, does it? 


When he says to whomever - and we know he said it at 
least to one of the doctors and he said it to the 
Ombudsman's investigator - that sometime, to use the 
doctor's language purporting to quote him, ‘shortly 
afterwards and then becoming more increasingly more painful 
three weeks following the injury, I experienced back pains,' 
the Board does not believe him. 


Mr. Glasberg: I would not say that the Board would 
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reject this claim on the basis of a lack of credibility on 
the part of the injured worker. I think that there were 
different reports or different information supplied to the 
Board investigator than was supplied to the Ombudsman's 
office. I think that that is one factor which this 
Committee must consider in determining whether to accept the 
Ombudsman's recommendation. 


There are other issues. For example - important 
issues - for example, did the injured worker complain within 
the relevant period of time? It could be argued that if the 
individual was having back pain, he ought to have complained 
to the physicians who were taking care of him; that is 
another factor that has to be taken into account. 


And the third factor is how much weight is placed on a 
medical opinion which to some extent could be construed as 
speculative. 


So there are a variety of factors which I think have to 
be taken into account, and I do not simply think it is a 
matter of the Board indicating that, 'We do not believe this 
injured worker.' 


Mr. Bell: You have told us everything now of the 
reasons why the Board rejects the opinions of Dr. A or the 
word you used a few minutes ago, the 'theory' of Dr. A? 


: Well, I think there is more that I want 
to say about the failure to complain when it would have been 
expected. 


Mr. Bel]: I am talking about Dr. A right now. Are 
there any more reasons why the Board rejects Dr. A's 
opinion? 


Mr. Henderson: Could I ask a question relevant to that? 
Madam Chairman: Dr. Henderson? 
Mr. Henderson: Maybe I am just a little confused or 


maybe there is something here that is confusing me. I am 
not» sure, which it Ws< 


It seems as though Dr. A is recalling - or somebody is 
recalling - that the back problem -- somebody is recalling 
that the patient remembered that the back problem began 
shortly after the injury, the knee injury, but that is not 
when the crutches were being used. I gather from this the 
crutches were being used some months later when he had 
surgery. 


Mr. Glasberg: That is correct. 
Mr. Henderson: So if Dr. A says the patient now 
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remembers the back became uncomfortable shortly after the 
knee injury, unless by "shortly" he means three or four 
months, he cannot also say that it is because of using 
Crucchées s vsltehas "gotrto be one -or’the other. 


Mr. Glasberg: I think that is right. 


Mr. Henderson: Now maybe the patient was just kind of 
sloppy in the way he described it, but if we are to take Dr. 
A's statement in the second paragraph that Mr. E states 
quite clearly that at the time of the knee injury he recalls 
the back becoming uncomfortable shortly afterward, bearing 
in mind that shortly afterward he was continuing to work and 
he worked for another three or four months - continued in 
his job for four months, approximately - then the statement 
in the one, two, three, four -- fifth paragraph, that the 
physiotherapy and the crutch-walking would put an increased 
strain on the lumbar spine - and I would suspect that making 
a claim on the basis of aggravation may well be justified - 
that does not follow at all, unless by "very shortly" he 
means four months, and I do not think that is what, stating 
Clearly, what it was "very shortly" really means. 


: I would interpret the back becoming 
uncomfortable shortly afterwards as meaning the next few 
days or the next week because the sentence goes on by 
indicating, "and then becoming increasingly more painful 
three weeks following the injury," which would have been the 
non-compensable back strain when he got up from the nap on 
December 8th, 1980. 


Mr. Henderson: Well then it seems to me that that 
diminishes the emphasis one would want to put on 
crutch-walking because he was not walking on crutches then, 
was he? He was continuing to work. 


Mr. Glasberg: I think -- I wanted to raise that point 
because you have got the suggestion in Dr. A's medical 
Opinion that there is this apparent work relatedness between 
the onset of back pain and the knee injury. And if that 
proposition is not right, then I would think there is a good 
chance that the opinion rendered by this physician would be 
different. 


Madam Chajrman: Mr. Johnson? 
Mr. Jobnson: I am at a loss to understand the comment 


you made in response to Mr. Charlton. It is in relation to 
Dr. A's letter in paragraph 3 and the mechanical problem. 


Did I understand you to say that you are not sure what 
Dr. A meant by "mechanical problem"? 


Mr. Glasberg: Frankly, I think it may be a medical term 
of art, and I am uncertain what it means. 
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Mr. Johnson: Well, the Board accepts Dr. A's letter as 
evidence to base his facts on, and yet you are not sure -- 
at least you say that you are not sure -- does anybody in 
the Board understand what it means? 


Mr .Glasbera: Just. to clarity, Dr. A 1s an external 
physician whose report was employed by the worker to 
substantiate his claim. 


We do have a physician in the audience, and I can ask 
him what the term, "mechanical problem" typically means. 


Mr. Johnson: I do not wish that because the decision is 
being made based on what is before us, and I would have 
thought that you would have asked that question at the time 
it was presented; not after the fact. 


Mn. Glasberg: . Well, with the igreatest -respect, «Il;do not 
see how the third paragraph in Dr. A's letter really assists 
much in terms of deciding whether this latest exacerbation 
of the back problem is due to the pre-existing injury or to 
the knee accident. 


Mr. Johnson: I think to determine that we would really 
have to know what Dr. A meant by "mechanical problem." 
Mr, Johnson: -I agree entirely, and I -- 


Mr. Johnson: Well, why would that question have not 
been raised at the time that the assessment was made? 


Mr. Glasberg: Well, again, it seems that, the gentleman 
had a mechanical problem superimposed on an evident 
long-standing lumbar disc loss. Now, the relevant date 
would be August, 1981, and I guess that the individual at 
thats point.in time .wouldahaveslerhct, —— 


Mr. Johnson: Madam Chairman, that is getting beyond 
what I was asking. I asked a question; I did not get an 
answer to it. I submit that Dr. A has made a statement. He 
has made some observations that none of us are sure what he 
meant. 


Dr. C, I think, has stated using just one word, "No." 
Would it appear that the Board likes simple, clear, precise 
words? 


24 Well. Kecan «tel piousduitescategorically 
that a medical opinion of that nature would no longer be 
acceptable to this organisation. 


Mr. Johnson: The "No"? 


Mr. Glasberg: Absolutely no longer acceptable. 
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Mr. Lupusella: That is why, with respect, "mechanical 
problems" with the back is widely used by orthopaedic 
Specialists, and I think that Mr. Johnson would like to know 
the definition of what "mechanical problem of the back" is 
all about. And it has to do with movements of the back and 
disc protrusion might cause a mechanical problem of 
movements of the back. 


I mean, that is what it is all about. An impediment of 
free movement of the back; that is what it is all about. 


Mr. Johnson: Mr. Lupusella, I am not getting into the 
technical aspects or the medical terminology. I was simply 
pointing out that I think people making decisions should 
know what they are basing their information on -- facts on. 


Madam Chairman: Thank you. Mr. Charlton? 


Mr. Charlton: Yes. We just had some questioning from 
Mr. Henderson, and I think it, to some extent, was following 
down the wrong road in terms of the question of the period 
that we are trying to claim for here, and what the doctors 
are saying was the onset of that period proclaimed. 


Mr. Henderson was making reference to Mr. E's comments 
about discomfort as opposed to the disabling period that we 
are talking about here now whether or not the onset of back 
problems shortly after the accident and in December of 1980 
it was for a very short period and was not disabling, and 
the gentleman continued to work, as I understand it. 


What we are talking about here is something other than a 
normal back ache for which this worker was, in fact, 
disabled for a number of months; is that not correct? 


Mr. Glasberg: The period of compensation being claimed 
is, I believe, from August to December of 1981. 


Mr. Charlton: July 30th to December -- 

Mr. Glasberg: 1981. 

Mr. Charlton: Correct. 

MeeeGlasberg: | That is right. 

Mr. Charlton: But we are talking about a disabling 
injury at that point which, in fact, was severe enough to 
stop the gentleman from working. That would be the basis of 
the claim as opposed to a period when he had discomfort in 


his back in the fall of 1980, a year earlier, which did not 
disable him, through which period he continued to work. 


Mr. Glasberg: Well, the one qualification I would make 
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is that we do not know whether this individual could have 
worked during, I guess, the summer of 1981 because his plant 
was on a layoff at that point in time. I mean, he had 
worked through in 1980 when he was suffering back pain, so I 
am uncertain whether he would have had to leave work in 1981 
Or whether he would have continued. 


Mr. Charlton: What do his doctors say in the report of 
the claim on your file? 


; Yes, you are quite right; they did 
confirm that he was disabled. 


: He was temporarily totally disabled 
during that period of time? 


Mr. Glasberg: During that period of time. 
Mr. Charlton: Thank you. 
Madam Chairman: Mr. Philip? Dr. Henderson? 


Mr. Henderson: He was disabled but on the basis of the 
knee, not the back; right? 


Mr. Glasberg: Well, he claimed that -- 


Mr. Charlton: This is after the operation his knee is 
now fine. He is doing physiotherapy. 


Mr. Glasberg: The worker was paid compensation for the 
knee accident which was clearly work-related. That was the 
earlier period in question. 


The issue now relates to whether the onset of back pain 
in a later three-month period of time is related to the 
pre-existing disc condition or the worker's use of crutches 
and reliance on physiotherapy which resulted from the 
compensable knee accident. 


: My comment I think was simply that the 
fact that he had some back pain right after the accident is 
not very relevant to that unless you feel that the accident 
upset his back and then that got better and then the 
Crutches upset it again. Maybe that is -- 


Mr. Charlton: That is essentially what I am saying and 
it seems to me what he is saying as well that he at no time 
has claimed that he was disabled by the back discomfort in 
the fall of 1980. In fact, he continued to work, did not 
try and make a compensation claim when he had back 
discomfort, and perhaps that can be associated to his 
ongoing pre-existing condition of back problem. 


What we are trying to determine is what it was that 
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totally disabled him for a four-month period or a three 
and-a-half month period. 


m airman: Dr. Henderson, did you -- 
Mr. Charlton: -- from back problems. 


Mr. Henderson: I must say the difficulty I am having 
with this partly stems from the fact that I have a hard time 
seeing how crutch-walking, which takes weight off the spine 
I would think -- and if there is an orthopaedic expert here, 
I would be happy to be corrected on that -- 


Mr. Charlton: There is a report from one here. 


Mr. Henderson: Yes, but I do not think he is addressing 
the point that I am making and that is that crutch-walking 
takes weight off the spine. It is hard for me to see how 
that is going to as exacerbate a back problem. The injury 
Might, but that is not the argument that is being made. 


Mr. Philip: Well, physiotherapy might put pressure on 
the back, would it not? 


Mr. Henderson: Well, I mean, in the same sense that 
sort of rolling around in bed or leaning over to pick up a 
cigarette might, but Ido “noti=-- 


But physiotherapy is a much longer more 
intensified of procedure than rolling over a bed. 


Mr. Henderson: Physiotherapists have skipping and 
jumping and bouncing on his feet or something maybe, but I 
do not see how physiotherapy of a knee iS going to make a 
back problem worse. 


Mr. Philip: Well, there would be leg raising with 
physiotherapy, would there not? -- for the knee? 


Mr. Henderson: Straight leg raising? I do not know. 
You are taxing my knowledge of physiotherapy but straight 
leg raising does not do anything to the knee. If you are 
working with the knee, you work with a knee joint. Straight 
Lequraysingeisetheship: Joint. 


Madam Chairman: We have all learned a great deal about 
physiotherapy at this point. Was there a question that 
remained unanswered in your statement, Dr. Henderson? 


Mr. Henderson: No. I guess we are actually getting 
into discussion, Madam Chairman, which we are not supposed 
to be doing. I will leave it at that. 


: Any further questions at this time? I 
do believe Mr. Glasberg has a few more points to make. Do 
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you have any as well? 


Please continue. 


Mr. Glasberg: Thank you, Madam Chairman. 


I would now like to deal with the second hypothesis 
contained in Dr. A's opinion, and I am here quoting: 


"The physiotherapy and crutch-walking would certainly 
put an increased strain on the lumbar spine, and I would 
suspect that making a claim on the basis of aggravation 
May very well be justified." 


The overriding difficulty with this theory though is 
that while Mr. A. was on crutches, the file does not 
indicate that he ever complained of pain or discomfort. In 
fact, in the notes of the Board's investigator dated 
October 1, 1981, Mr. E indicates that he was symptom-free 
until returning to work on dune 15, .198h. 


This fact is, I suppose, confirmed by Dr. A's own 
examination of the worker on June 2nd, 1981. This is two 
weeks before Mr. E was to return to work. In his report of 
the examination, Dr. A writes, and I am quoting: 


"Mr. E came to see me on June 2nd with little trouble in 
the knee except for some discomfort in going up and down 
stairs. My examination then showed no effusion, 
excellent quadriceps and a good range of movement.” 


What is significant about this progress report is that, 
one, there is no reference to back pain, and, two, no 
mention of limping. From this evidence, the only conclusion 
available, in my submission, is that Mr. E's back pain came 
on well after he had been off crutches. 


Now, a further theory advanced is that somehow Mr. E's 
limping either before or after this surgery - it is 
unclear - caused the back problem to re-emerge. As far as 
the pre-surgical period is concerned, it is worthwhle to 
point out that Mr. E did not experience any back pain 
immediately after the knee injury when his limping would be 
expected to be most pronounced. 


Now let us have a look at the post-surgical period. 
Significantly, none of the medical reports on file including 
the one provided by Dr A of the June 2nd, 1981, examination 
make reference to this complaint. In addition, even if 
lifting had been reported, the Board's senior surgical 
consultant, after having reviewed Dr. E's x-rays, has 
concluded that because of the early arthritic changes in the 
worker's back, limping per se would not aggravate the back 
condition. 
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Now, I would like to turn just very briefly to Dr. B's 
statement. Dr. B is the worker's family physician. He 
basically indicates that Mr. E has degenerative disc disease 
which symptoms exacerbated and secondary to the right knee 
problem. 


I am uncertain exactly as to the information upon which 
this conclusion is based. It may be the same sort of 
information that was provided to Dr. A, but nonetheless 
there does not appear to be very much elaboration in this 
medical report, and I think we have to treat its weight very 
cautiously. 


As a lay person, I find the opinions advanced by Drs. A 
and B to be curious. If the conclusion are right, then Mr. 
E would have been expected to suffer back pain in November, 
1980 - that is the date of the knee injury - and in the 
period when he was on crutches. Yet all the evidence on 
file indicates that the worker was not suffering any back 
problems during these time periods. Therefore, the theories 
of medical causation advanced by Dr. A in particular, again 
from a common sense perspective, seem questionable. 


Madam Chairman: Mr. Bell? 


Mr. Bel]: The Ombudsman has invited a question to be 
put to the Board. That is: How can you reject two medical 
Opinions and prefer another conclusion, given the brevity of 
the one medical opinion that you have, and I guess further 
underscored by your comments made recently that this would 
not be an acceptable opinion today. 


How can you reject two medical opinions expressed as 
they are and base your opinion on something else? 


Mr. Glasberg: Well, I think first of all that the key 
medical opinion, Dr. A, it has been my submission that it 
proceeds from an erroneous factual base, and its conclusions 
do not really jibe with the file itself and are kind of 
inconsistent in the sense that the worker never complained 
of this problem. 


I think that - and I have said this on a number of 
occasions before this Committee - that the adjudication of a 
Claim involves consideration of a variety of factors. One 
of the factors obviously is medical opinions. But, ina 
variety of cases, the medical advice will not be the weighty 
factor. 


In this case, unlike some of the others that have come 
before the Committee, there is a very powerful competing 
theory of causation. That is, the individual on two 
separate occasions in the past has suffered from relatively 
serious bouts of degenerative disc disease, and I would 
infer that the Appeal Board concluded that if this happened 
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twice, it likely happened a third time and that the Appeal 
Board was not persuaded by the medical theories of causation 
propounded by the two physicians which seem to some extent 
to be based on speculation. 


We have heard from one member of this Committee that the 
proposition that walking on crutches might add strain to the 
back seems counter-intuitive because when you are walking on 
Crutches, you tend to put pressure on your arms, which 
reduces the strain on the back. And in my view the 
Committee had in mind other than medical factors and 
concluded that a reasonable decision could be made on this 
case. 


Madam Chairman: Any questions from the committee? 


Mr. Philip: I am just getting some experience from 
someone who has used crutches, since I have not used 
crutches. 


a haj : I see. I did not see any -- I just 
wanted to give you ample opportunity to pose a question if 
indeed you wanted to do so. 


I have just’ one or two. > In «terms Of (this rdoctor 's 
Opinion from the Board‘s doctor -- is.that Dr. C? 


Mr. Glasberg: Yes, that is right. 


Madam Chairman: The question I think all of us have in 
a medical opinion coming down as "No" with no reasons, you 
are saying this would not be acceptable now? So that there 
are new regulations or new policy in place to permit longer 
discourse in a letter as to a medical opinion? 


: Well, we believe that it is very 
important for physicians to fully explain the basis for 
their decision, and, quite frankly, avery terse statement 
like that would not be acceptable. 


I think that the issue has to be put in some 
perspective. Board physicians deal with a tremendous volume 
of cases. I mean, you have 400,000 lost-time injuries a 
year that are filed with the Board, and with this tremendous 
volume, it is at times difficult for Board physicians to be 
as elaborate as we would like. 


So I am not going to tell you that in every case you are 
going to get well researched, elaborate opinions but it 
would be my expectations that you will get on a piece of 
paper material which will allow you to understand how the 
physician arrived at his or her conclusion, and if further 
elaboration is required, that will be provided. 


Madam Chairman: Yes. I guess my concern in this way - 
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and I am glad that this problem has been rectified - but 
this Dr. C did not see the complainant, Mr. E, at any time, 
did he? 


Mr. Glasberg: That is correct. 


Madam Chairman: So that what he was basing his decision 
on is the file which Dr. A would have compiled, and he 
looked at it and he went, "No." 


: This is actually an issue that has 
undergone a fair amount of discussion within the Board. The 
issue is really: Should a Board physician be required to 
examine an injured worker before rendering an opinion? 


And I believe it is felt that in some situations this 
would be very appropriate, that the examination should take 
Place, but it may be that there exists sufficient material 
on file which would allow the physician to make a 
determination without having to examine the worker. 


For example, as we have seen with the follow-up opinion 
on page 38 of your materials, the other Board physician was 
able to have a look at the x-rays of this individual and 
form an opinion on the extent of degenerative disc disease 
without actually having to examine the individual. The 
bottom line is it really does depend on the facts of the 
case. 


Madam Chairman: And my final question then is the 
Board's case then is not necessarily they believe that Mr. E 
had a back problem or a back problem that would have 
disabled him, but the position is that if it was induced or 
related to the crutches which were a result of the knee 
problem, that it would have been evident sooner than it was 
evident, which was two to two and-a-half months after the 
crutches were stopped - the use of crutches was stopped - 
then the back problem was complained of to a disabling 
nature. Is that your point? One of your two points? 


: In fairness it might not be two or two 
and-a-half months. There is some discussion as to how long 
the individual was on crutches, but it seems there was a 
fairly lengthy period of time. 


I guess the upshot of all this is that the Board does 
not believe that the theory that crutches, the use of 
crutches in physiotherapy, precipitated the back problem is 
a plausible -- well, it may be plausible but it is not the 
best theory available. Based on the fact that the 
individual had suffered back problems on two separate 
occasions in the past which were not work related, we feel 
that the latest onset is the result of that degenerative 
disc condition. 
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Madam Chairman: Mr. Bossy? 


Mr. Bossy: Yes. I would like to ask a question on 
whether the Board's decision was influenced by a 
coincidence. 


And I find that there is definitely a coincidence. You 
mentioned earlier a point that there was a plant layoff and 
that all at once this back pain took over at the time of the 
layoff. Would the Board have been influenced anyway in 
their decision to assume that all at once here we have a 
back pain now, the man has been laid off? 


Mr. Glasberg: I would say that that was not an 
important factor, if a factor at all, in the Board's 
decision. I think we could say it was coincidental, and I 
am certainly not making a proposition here that it was the 
fact that the plant was going on layoff that prompted the 
injured worker to file a back claim. That is not the 
Board's position. 


Mr. Bossy: Thank you. And just one little point that 
has not been brought up. During the entire incident as far 
as the knee, did Mr. E at any time have a cast on his leg? 


Ms. Morrison: Yes. Our understanding is that he had a 
CacSlauLe E Sur Ge ny, 


: He had a cast after surgery thereby to 
mobile him with the crutches. That would be the reason? 


Ms. Morrison: That is right. 
Madam Chairman: Mr. Johnson? 


Mr. Johnson: Yes. Just a clarification. You said, I 
think, that the Board made the decision without very much 
medical knowledge? 


Mr. Glasberg: That is right. 


Mr. Johnson: And a lot of it was based on the way the 
case was presented. And I think, if I understand it 
correctly, that Mr. E made very few complaints about the 
pain that he was suffering? 


: Our argument is that after the surgery on 
March 12th until he returned to work, there were no 
complaints of any back problem documented anywhere in the 
file. 


Mr. Johnson: I can understand that, and the only 
concern I would have is that there are individuals who 
complain about everything and there are other individuals 
who complain about very little. And I would hope that the 
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Board would not make a determination based on the degree 
that people complain. Or if they do, then I would suggest 
that we tell everyone that has a problem with the Board to 
complain from day one. 


Mr. Glasberg: I think that is a very legitimate point 
you are making, but you would think though that where an 
individual was seeing his orthopaedic physician, really the 
expert in the area, and did have a problem, you would expect 
during the course of the visit for the individual to say 
something whether or not he is the stoic type. 


It is just, as you, I suppose, in the Board review lots 
and lots of files, you see this as a trend, that people who 
do have problems will have a tendency to report them when 
they do see a physician. 


Mr. Johnson: I understand that, but I have a great deal 
of difficulty understanding how Dr. A and B you do not give 
too much credit to them and Dr. C, that should have gone a 
little further I think, has left you in a position of making 
a decision without too much advice from the medical 
profession. 


Mr. Glasberg: I can understand your view. I should 
just maybe repeat that it is the adjudicator rather than the 
physician who does make these decisions. Medical advice is 
onesracton (tor takerrntosaccounty/cInvsomercasesurtewill be 
extremely important; for example, when you have a 
complicated industrial disease claim. 


But in other cases, the importance of medical opinion 
may be less than other factors on file, and I would suspect 
that this is the sort of case that falls in the latter 
category. You have to look at things from a common-sense 
perspective and figure out what theory makes the most amount 
of sense. 


Madam Chairman: Mr. Philip? 
Mr. Philip: Is there any examination -- 


Mr. Charlton: May I just have a supplementary on this 
issue that is being dealt with? 


MIeePnilip:eesurer 
Madam Chairman: Mr. Charlton? 


Mr. Charlton: You are correct that it is the 
adjudicator that makes the decision, not Dr. C. On the 
other hand, if Dr. C had made a three-letter word response 
instead of a two-letter word response, is it not likely the 
adjudicator's decision would have been different? 
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Mr. Glasberg: What do you mean by a -- 


Mr. Charlton: If Dr.C had said, "Yes," y-e-s, instead 
of "No", n-o, to the adjudicator's question, would the 
adjudicator's decision not likely have been different than 
it was? 


Mr. Lupusella: Depends on what question it is. 
Madam Chairman: Hypothetical, I believe. 


Mr. Glasberg: You have a tendency to ask very 
intriguing questions. 


Mr. Chariton: I am just trying to establish the reason 
why the adjudicator asked the question in the first place, 
to help him make his decision. 


Mr. Glasberg: Well, I suppose if I was adjudicating 
this case and I got a "Yes" back, I still might have some 
concerns about whether the claim should be allowed, and I 
would ask for elaboration because "No" is as problematic as 
"Yes" for me, personally. 


Mr. Charlton: But the adjudicator did not ask for 
elaboration in any case at that stage. 


Mr. Glasberg: No. There is a problem at the Board in 
terms of adjudicative staff asking physicians the right 
question. It seems to be very imprecise. Individuals will 
improperly ask physicians at times questions like: Should 
this individual receive compensation? That is not a medical 
question; that is an adjudicative question. 


You should be asking: What is the likelihood that event 
A caused condition B? That often does not happen, which 
causes medical opinions to come back often answering the 
question that really ought not to have been answered and 
failing to answer the question that should have been 
answered. 


Mr. Charlton: And the point is though that the 
adjudicator asked a medical question in this case and asked 
the medical question because he was seeking advice on a 
medical theory which had been put to him by the other two 
doctors. And he did not seek any elaboration of the 
one-word answer and therefore has likely accepted that 
one-word answer and it has influenced his decision. Is that 
HOt, COPLECU? 


Mr. Glasberg: It is really hard to put yourself in the 
minds of the Appeal Board, but I would have hoped that this 
decision was rendered because it was felt that there was a 
better theory of causation. 
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Madam Chairman: Mr. Philip? 


Mr. Philip: On at least one of the theories of 
Causation, hamely Dr. As; ‘part Of iC 1s* related to 
physiotherapy. Can anybody tell me are there any 
indications on the file of the physiotherapyist, or at any 
time was the physiotherapist contacted to find out whether 
Or not Mr. E complained that while under treatment in 
physiotherapy that the treatment was in some way affecting 
his back? 


Mr. Glasberg: I gather that the physiotherapists 
employed by the worker's company did make some reports to 
the employer, and if you will just give me a moment I will 
see if I can lay my hands on it. 


The report of the Board's investigator dated September 
29th, 1981, simply indicates the dates in June and July, 
1981, when the injured worker attended for physiotherapy. 
Unless I am mistaken, there are no specific reports from 
physiotherapists appearing on the file. 


: I guess my concern would be that if we are 
questioning Dr. C's medical diagnosis that it was related to 
crutch-walking rather than physiotherapy -- 


Mee Glasbergs) DiaiA Ss. 


MEaePpoylin: © o-— Drs A's, .*. should say -—— Dr.-Ais medical 
Opinion, then a logical step by the Board would have been to 
contact the physiotherapyist and ask whether or not there 
were any records of complaints. And that does not happen to 
have been done. 


Mr. Glasberg: If you will just give me a moment. 


G 2 There ls. not anything specific on file 
other than a statement in the decision of the Appeals 
adjudicator indicating that the injured worker confirmed 
that he was symptom-free while on crutches, believing that 
these caused an even distribution of his weight and that he 
remained symptom-free until his return to work on June 15, 
1981. That is one point. 


I guess the second is, although I may be mistaken on 
this, where a physiotherapist encounters a problem with an 
injured worker, one would likely expect that to be made 
known to the referring physician. I am not certain if that 
PS COULeCCt.sbUC e— 


Mr. Charlton: The physician from whom the theory about 
physiotherapy came? 


: I think that is reasonable and we have 
nothing on file to indicate that any information of that 
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nature was transmitted. And one probably would have 
expected that in Dr. A's report. Had there been a problem 
with the physio, you would expect to find that in the 
Feporeu. 


m aj ap: Dr. Henderson? 


: I guess I would have expected to find in 
the report some opinion sought from a physiotherapist, most 
likely the physiotherapist who had been involved in the 
particular exercise, or at least some physiotherapist, than 
to give an opinion as to whether or not this type of 
exercise could exacerbate the back problem. And we do not 
have that on file. 


It would make it an awful lot easier in making a 
decision on this case if we, in fact, knew whether or not 
this type of exercise or physiotherapy to this type of knee 
ailment in fact has the potential of creating this type of 
back problem. And one would think that the person most 
knowledgeable in providing that kind of answer would have 
been a physiotherapist if not the physiotherapist. 


Mr. Glasberg: Just to respond to that question, I 
believe that the Board relied on the worker's statement that 
he was not experiencing any discomfort during that period of 
time, and as a result, did not feel it necessary to obtain 
information from the physiotherapist. I would also indicate 
that that was certainly an avenue available to the 
Ombudsman's office as a way of adding sort of further weight 
to their concern, but that avenue was not pursued. 


Madam Chairman: Dr. Henderson? 
Mr. Henderson: I have a question I would like to 


clarify, and I perhaps should know the answer to this 
already, and I apologise if that is the case and maybe I 
should ask Mr. Bell's view of this also. 


The decision about entitlement, does that require only 
that there be a possibility or a plausibility, or is it 
really necessary to determine that the injury indeed or the 
treatment of it or the sequela or something caused the 
disability for which claim is being sought? In other words, 
how close is the causal length here? 


Mr. Bell: I think it is generally agreed that the 
burden of proof in an appeal to the Board at the material 
times of this complaint first of “all; “that burden is on the 
injured worker whose benefits have been denied, and it has 
been said in general terms that it is the civil balance of 
probabilities that you have to establish on evidence on a 
balance of probabilities that the cause A brought on the 
symptoms B. 
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I think, with respect, that is not an accurate 
description of the burden. I think you have to look at 
section -- We looked at it with some of the other cases. 
Section 3? Section 304), which is the so-called reasonable 
doubt section. 


I think it is a balance of probabilities, yes, but 
qualified by the reasonable doubt. And I know there are 
different views, some of which are in this room, perhaps 
even between Mr. Glasberg and myself, as to what the 
relative impact of the doctrine of reasonable doubt is. I 
think, he can speak for himself. Mr. Glasberg thinks that 
it probably should be used probably more frequently than I 
do, and I guess it depends on what you view it be the 
underlying philosophy of the exercise. 


Boiling that down, Dr. Henderson, -- 


Mr. Henderson: Please. 
Mr. Bell: -- where you have got evidence that is 


capable of two interpretations, one or two conclusions each 
of which is in relative terms as good or as strong as the 
other, the tie goes to the injured worker. 


Now, another way of saying that is where you have got 
body of evidence A in favour of entitlement, and where you 
have got body of evidence B in favour of no entitlement and 
those bodies of evidence are approximately equal in weight, 
you accept A, the injured worker's. In other words, the tie 
goes to the runner, and the runner in this case is the 
injured work. 


Now that is an over simplification. Applying that to 
this case, you have got to either identify whether the 
totality of the evidence is capable of two interpretations, 
each of which may be equal, or whether there are two bodies 
of evidence and what their respective weight may be before 
deciding whether -- at least at the Appeal Board level -- 
whether the onus had been satisfied. 


Madam Chairman: Mr. Glasberg, would you agree with the 
synopsis in general in Section 3(4) and how it applies? 


Mr. Glasberg: I would agree generally. Perhaps I would 
make a couple of points. 


First, since the Workers' Compensation system is not 
adversarial in nature, the onus would not strictly fall on 
the injured worker to prove a good case but the injured 
worker and the Board collectively would have to obtain 
evidence to suggest that the claim should be allowed. 


My interpretation of the benefit of doubt provision is 
that where evidence is more or less evenly balanced for or 
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against a worker, that the benefit of doubt should be 
extended to the injured work and that individual will 
receive compensation. 


I suppose in most cases, there will be a preponderance 
of evidence one way or the other, and I think it is 
certainly the minority of cases where the benefit of doubt 
provision applies. 


I should also indicate I do not see the benefit of doubt 
provision as being a substitute for putting a viable theory 
of causation on the table. 


Mr. Henderson: I would like to say, if I may, Madam 
Chairman, why I think it is important in this case. Because 
I do not read the opinions of Dr. A and Dr. B as being very 
firm. I read them as being -- Dr. B says, ‘Well, it is 
reasonable to accept --" and so on. He is talking about, as 
I would hear it, that it is plausible that this could have 
occurred but he is not saying, in my opinion, that is what 
happened. 


Mr. Charlton: They are always like that. Read through 
the rest of the cases we have got here. They are all like 
that. 


Mr. Henderson: Well, let me finish my point. And Dr. A 
says, "I would suspect that making a claim on the basis of 
aggravation may very well be justified." So he is not 
Saying, jf sthink “1 G*happeneds.ei then. 


Dr. C is saying I think it did not happen. And I have 
not -- You know, if there were some medical opinions that 
said it happened, I would find that more persuasive. 


And I am not sure that I quite agree with Mr. Charlton 
because, as I recall when I used to do and be involved a bit 
in these kinds of opinions as a physician, when I would use 
that kind of language would be when I was sort of unsure but 
wanting to give the benefit of the doubt to the patient or 
the worker, but I am not that sure as to how it really was. 
I hear it as pretty soft language. 


Madam Chairman: Unless you want to respond to that, Mr. 
Glasberg, Mr. Elliot is the next. I do not think there was 
a question there. 


Mr. Glasberg: Just one very brief point. First of all, 
the benefit of doubt is a principle that is be to applied by 
the claims adjudicator after amassing and evaluating all the 
evidence. 


TG Vs notvarconcepe tobe tapplied by physicians: or 


anyone else in the system. They are to give their best 
Opinion and then the adjudicator decides, based on all the 
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evidence. 


Madam Chajrman: Mr. Elliot? 


Mr. Elliot: I would like some clarification, and I am 
looking at page 21 of the handout we were given. Putting 
this all together, apparently this individual went back to 
work on June the 15th and this was in the middle of the last 
19-- physiotherapy treatments as the dates are recorded in 
item 9 on page 21? 


Mr. Glasberg: That is right. 


: And it is very clearly stated in item 9 as 
well that if, as claimed, the period on crutches subsequent 
to his knee injury aggravated his low back condition, why is 
there no evidence of this complaint, which pertains to the 
question I want some clarification on because that kind of 
factual information, if it is absolutely correct and not 
refutable, compared to the kind of thing that is written by 
Dr. A dated July the 27th, 1982, which is a year after the 
fact, on the request of the worker, seems to me to be rather 
irrefutable kinds of evidence that there was not any 
aggravated back condition because of the crutches 
specifically. 


Mr. Glasberg: I would agree with that evaluation. I 
think that in cases such as these which are admittedly close 
that you have to look beyond the medical evidence to, I 
guess, a common-sense approach to adjudication. And if the 
theory on the table is that the use of crutches percipitated 
the complaints, you would have expected problems in the 
relevant time period and that the injured worker would have 
complained. That just did not happen here. 


Mr. Elliot: That is coupled with the information in 
item 10 as well where on two separate occasions on July the 
3rd of ‘81 and July the 22nd of '81, which is relatively 
close to the layoff date of July the 3lst, '81l, there was no 
discounter made concerning the back, and this was actually 
at the medical department of the Board? 


Mr. Glasberg: No; this was the worker's employer -- 
company. 


Mr. Elliot: The worker's employer, okay. 
Madam Chairman: Could I ask you to sum up, Mr. 


Glasberg, if you have any -- 


Mr. Glasberg: I am not sure that the Ombudsman's office 
has had the opportunity to sum up. 
Madam Chairman: Well, I was going to give you your 


opportunity and then go there, if that is... 
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MreeGlasberg sm) Ohya rine. 


As I have indicated, there are two possible theories of 
causation to account for the onset of Mr. E's back pain in 
June and July, 1981. First, it is acknowledged that the 
worker had suffered recurring problems with his back due to 
a degenerative disc condition. Such episodes had occurred 
in 1975 and late 1980. In one case the injured worker had 
received physiotherapy for a period of three and-a-half 
months. 


Given that Mr E's back had flared up on two separate 
occasions in the past, the Board believes that on a balance 
of probabilities this incident was also attributable to the 
pre-existing degenerative disc condition. This is not a 
theory based on speculation or conjecture but rather one 
based on clear historical facts. 


What are the theories being advanced on the other side? 
There are essentially two. First, that the use of crutches 
aggravated the pre-existing back condition. It is argued in 
this respect that by employing crutches, there was a weight 
shift which produced back pain. 


The critical flaw with this argument though is that the 
worker was off crutches for a significant period of time 
before he is said to have experienced back pain. Surely for 
this theory to be credible, there would need to be reports 
on file to suggest that the worker was experiencing pain or 
discomfort in this period. These written reports are 
entirely absent. 


It will be noted that this theory of causation was 
Originally put forward by Dr. A. Since, however, Dr. A's 
Opinion appears to have been founded on an incorrect 
understanding of the facts, it must be discounted if not 
ignored all together. 


The second theory of causation is similar. This theory 
Suggests that the limp which Mr. E is alleged to have 
developed, might have placed additional pressures on certain 
areas of the back, thus causing pain and disablement. 


There are also a number of serious difficulties with 
this theory. First, the file does not indicate that Mr. E 
had any problem with limping when he came off the crutches. 


Second, any problem which might theoretically have 
existed would have disappeared before the individual 
returned to work. 


Third, after a review of) the relevantix-rays,;—Dr..C has 


concluded that a»limp would not be: --J am sorry, itsis not 
Dr. C; it is the Board physician who subsequently rendered 
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an opinion on this case. 
Mie oc ie Dt NO. 


Mru@Graspetg: NO.” Dr. NO “1s Dr. Cc. 
Madam Chairman: Dr. D. 


: This is the doctor whose opinion appears 
on page 38 of the documentation. This doctor concluded that 
a limp would not be expected to exacerbate Mr. E's 
degenerative disc condition. This physician makes the same 
comment vis-a-vis the use of crutches. 


I wanted to remind the committee again of Section 3(1) 
of the Workers" Compensation Act. This provision specifies 
that for an injury to be compensable, it must arise out of 
and in the course of employment. Where it cannot be shown 
on a balance of probabilities that an injury is 
work-related, the law does not permit compensation to be 
granted. 


The one exception would be under Section 3(4) of the Act 
where the evidence is balanced for or against and the 
benefit of doubt would be applied. 


In the Board's view the facts of the case do not support 
the proposition that the exacerbation of Mr. E's back 
condition was work-related. Rather, the more logical and 
plausible theory is that the onset of back pain in the 
summer of 1981 was caused by the worker's episodic and 
recurring disc problems. 


Finally, I want to remind you that a test specified in 
Section 22(1) of the Ombudsman's Act to determine whether a 
decision of an administrative tribunal should be rescinded 
is whether that decision was reasonable. 


In the view of the Board and based on today's 
discussion, it is clear that the Appeal Board's decision was 
reasonable and I would submit correct. 

Thank you. 


Madam Chairman: Any questions at this point before the 
Ombudsman's Office sums up? Good. 


Could you proceed, Ms. Morrison? 


: Yes. A couple of small points that come 
out of the discussion that you have had with Mr. Glasberg. 


The first is just to clarify the December back problem. 


The December back problem was not compensable because it was 
not disabling. There was no attempt to make a claim for 
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compensation because there was no disability. 


Had that back problem been related by the doctor to the 
knee injury a few weeks earlier, it would have been 
compensable as a sequela of an injury arising in the course 
of employment. 


Secondly, the Board's investigator himself has noted 
that the complainant had back pain up until the time he was 
on crutches. I will quote from the Board's investigator's 
report in which he says: 


"Continuity of symptoms: The workman states that he 
then had constant pain in the left side of the back 
which was a dull pain and sometimes would be sharp in 
nature, and he could be doing anything at any time and 
it would occur even when sitting down. He would take 
282s to relieve the pain and states that he was able to 
cope with the problem until the time that he went off 
for a knee operation in March of 1981. The workman 
states that he was then on crutches from the knee 
Operation and was symptom-free until he returned to 
duties on June -15th,, 1981." 


As I said before although the Board's investigator 
states that there were no symptoms during that time, the 
complainant himself has stated that there were symptoms. 

I think in trying to -- 

Mr. Bell: To whom? 

Me veMOrrison: §Sorry. Jo us. 

Mr, Bell: When? 


Ms. Morrison: To our investigator, during telephone 
conversations during our investigation. 


Madam Chairman: And your investigation would have been 
two to three years after -- 


Ms. Morrison: That is right. 

Madam Chairman: -- five years after this event? 

MS" MOPrison:s*lnatelsecigqhit. 

Mr. Bell: Is there any evidence that your investigator 
determined as a result of your investigation that shows that 
the individual reported or complained of those symptoms at 
the time they were experienced or he says they were 
experienced? 


Ms. Morrison: During June of 1981? 
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Mr. Bell: May, June. 


Ms. Morrison: Yes. June 23rd, 1981, even the Board's 
investigator suggests that he has gone to the doctor because 
of recurrent left loin pain, and he was seen for recurrent 
pain again in July, 1985. The doctor, Dr. A, has related 
the pain that he had in his back in June to the cumulative 
effect of using crutches and physiotherapy. 


Mr. Bel]: Just while we are on that - and I am not 
going to use the word "theory" - the Ombudsman's conclusion 
as a result of this investigation is (a) that this man has 
Sustained exacerbation of a pre-existing condition brought 
On by crutches and physiotherapy? 


Ms. Morrison: I think to state our position exactly, we 
would say that we believe that the back disability suffered 
in the summer of 1981 was related to the knee injury both 
through the use of crutches and physiotherapy as suggested 
by Dr. A, and perhaps due to the injury itself. 


I think what we are saying is the doctor has suggested 
that the cumulative effect of the injury, the crutch-walking 
and the physiotherapy were causal factors in the disability. 


Now, everyone has said his opinion is not strong, is 
tentative. I think I spoke a few days ago to this same 
committee about the problem with medical evidence and 
getting strong medical reports from doctors who are not with 
the Board. Of course, the Board's doctor's response was 
very strong. "No" is a very strong response, but it is not 
a reasoned response. 


We have a worker here who was denied compensation, 
although when he goes to the Appeal Board he has two doctors 
reports that clearly at least support some connection 
between his back problems and his knee problems and one 
Board doctor who says simply "No." 


I think the other thing that we would like to say maybe 
follows a little bit on what Mr. Philip was asking earlier 
about the 19(3) response. If the Board is really convinced 
now, here, talking to you, that this medical report of Dr. 
A's is not a good report, is not logical, does not support 
the theory of causation, they were at liberty at that time 
tordetea better report. in fdct, at “the = 22(3) "stage they 
asked the very same doctor - and we should be very clear 
about that - the doctor who gives the report that you see on 
the x-rays at the very end of your material is the very same 
doctor that said, "No." 


Mrs pe vice le thought.(so. Slhat 1s Dee No 0's, 


Ms. Morrison: That is right. They went back to the 
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very doctor who had said "No" and asked him for a further 
Opinion. 


They had all kinds of other possibilities. They could 
go have gone (a) to another doctor and asked another 
Opinion, which might have been a little bit more persuasive 
since he would not have had a vested interest in supporting 
the "No" statement. 


Madam Chajrman: Mr. Johnson? 


Mr. Johnson: Did that doctor who gave the opinion in 
i879 the same: doctor, #iDrs C,).0r now? 


Mss Morrison:). Yeés;) i tiiwasi 
Mr. Glasberg: It was. Just let me clarify that point. 


a irman: There for a moment I thought we had a 
Dr. D. 


: I am sorry. I had been mistaken. All 
the names are whited out here. It was, in fact, the same 
physician. 


Ms. Morrison: To complete, as the day is late, I 
believe that this worker had good medical evidence in his 
appeal which supported the causal connection between his 
disability in the summer of 1981 and his injured knee. 
There was never any question, and I should repeat this 
because of the comments that have been made about the fact 
that a strike occurred during the summer or there was no 
employment during the summer. 


There has never been any suggestion that this was 
anything less than a genuine back disability. The doctors, 
in fact, stated that he was totally disabled so there is not 
a question that he just thought up a back problem at this 
time in the summer. 


Madam Chajrman: Mr. Charlton? 


Mr. Charlton: Yes. I wanted to go back for a moment to 
a comment you made about seeing physicians in June about 
back pain and even a reference to that in the investigator's 
report. 


Ms. Morrison: Yes. 


Mr. Charlton: And how do we square that then with the 
Appeal Board decision - I lost myself here now - where, in 
fact, the Appeal Board states the opinion that there was no 
further mention of back problem until July the 3lst. Surely 
the Appeal Board had access to the investigator's report and 
indications that there were, in fact, problems prior to that 
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as stated in the investigator's report? 


Ms. Morrison: The investigator's report is dated 
October lst, 1981, and notes that on June 23rd, 1981, he had 
recurrent left loin pain, to do exercises, to be referred to 
Dr. A 


Interjection: Recurring left what? 

Ms. Morrison: Loin pain -- whatever that means. 
Bebe Li Well, it does not -- 

Ms. Morrison: To do exercises. 

Mr. Bell: Is the loin part of the back? 


: They then took those back x-rays as a 
result of that visit, so that is my understanding. 


Mr. Bell: Okay, yes. 
Ms. Morrison: ’1. think. that. is correct... 


Madam Chairman: Any further concluding remarks, Ms. 
Morrison? None? Any further questions by the Committee? 


Mineweb O11. Lic 


Mr. Philip: I guess one to Ms. Morrison, and that is 
would you give me once again then your summary as to -- or 
your arguments against item number 9, page 21. 


Ms. Morrison: Item number? 


Mr. Philip: Well, the employer's report. It is 
inaccurate. Even according to the Board's investigator, he 
states -- okay, we have the dates of physiotherapy and in 
the Board's investigator's report he says that on June 23rd, 
1981, which is one of those dates, he had recurrent left 
loin pain, to do exercises, and to be referred to Dr. A 


Now, he must have complained or that would not be there. 
And he says then at no time during the aforementioned 
physiotherapy treatments and post-operative examinations is 
mention made of that discomfort exacerbated by the right 
knee problem. Just remember that this response is a 
response from the employer. 


Mr. Philip: I recognize where it is coming from, but I 
just -- The theme then running through the Board's response 
is that there was no complaint during the physiotherapy or 
the time of using the crutches concerning back pain. 


Now, you are saying that the reports do show that at 
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least on one occasion there was a complaint? 


Ms. Morrison: There was a complaint according to the 
Board's own investigator. The complainant also told us that 
he complained to co-workers. No co-workers were interviewed 
by the Board's investigators so we have no information about 
whether he complained to co-workers or not. 


: And you did not attempt to interview them 
either? 


Ms. Morrison: We did subsequent to the 22(3) report but 
it was not information we had prior to that report so we did 
not introduce it today. 


Mr. Philip: Okay ° 
Madam Chairman: Mr. Glasberg? 


: May I just respond to those points very 
briefly. 


In mid-June, the worker was off crutches so I do not 
believe that that in any way strains the theory that the 
Board is putting forward. Now, statements were taken 
regarding two supervisors of the injured worker, and my 
understanding is that in both cases the complaints were not 
substantiated and I have copies of those reports, if you 
would like to see them. 


Mr. Philip: Is that part of the record? 
Ms. Morrison: Yes. They were not co-workers. 


Mr. Philip: No, the supervisors, the statements by the 
Supervisors. Is that in the record here? Can you reference 
LG? 


Ms. Morrison: It is part of the WCB investigation. 
Madam Chairman: We do not have a copy of that. 


Mr. Philip: We do not have a copy of that. 


Ms. Morrison: The complainant asked the WCB 
investigator to interview co-workers and those co-workers 
were not interviewed. 


: So the supervisors were interviewed and 
that is part of the WCB's record, but the follow-up that you 
did with the co-workers is not in the record or in the 
Material because it is post-22(3). 


Ms. Morrison: He initially did not want us, many years 
after the fact, going back and talking to his co-workers. 
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Until the 22(3) report and the response that we got in 
memo no. 51 and the Board's view that the medical opinions 
were not sufficient to support the complaint and that there 
was not continuity of complaint, we then went back and asked 
the co-workers, but we did not bring that information 
forward for the reason that we had not had an opportunity to 
Supply it to the Board before late last week. I can supply 
thateif you. Wantpac. 


Madam Chairman: Thank you. We have now determined that 
sometime between June 23rd and onward the complainant, Mr. 
E, started experiencing back problems which ultimately on 
July 31st ended up being a disability. 


Now, I do not want to call on you for a medical opinion, 
but this would be anywhere from three to five week after he 
stopped using crutches because we are not sure really 
whether he stopped using crutches mid-May or the end of May. 
So it is anywhere from three to five weeks after this. So 
the Ombudsman's office, as a result of the doctor's opinion, 
thought this was a reasonable length of time afterwards for 
the symptoms to have occurred and to have related it to the 
crutch theory. 


Ms. Morrison: Given the fact that the orthaopedist 
related the back problem to the crutch-walking and 
physiotherapy and the physiotherapy was still going on at 
this time -- he was off crutches but he was having 
physiotherapy. In fact, he had physiotherapy up until July 
2lst. So all of this time he was in physiotherapy. 


Given the fact that the orthopaedic opinion, which was a 
reasonably-argued opinion, related the back disability to 
the crutch-walking and the physiotherapy, yes, the 
Ombudsman's opinion was that on the balance of evidence 
before the Board, the back problem was related to the knee 
injury. The only evidence on the other side was a "No," and 
there were two doctors who were prepared to put in writing 
their view that there was a relationship between the back 
problem and the knee injury. 


Madam Chairman: Mr. Charlton? 


Mr. Charlton: Just one question that I have. It, I 
guess, relates to the nature of this period in the summer 
and fall of 1981 as compared to the other two incidents that 
are referred to of back problems. 


It is my understanding from the reading of this - and 
this is what I will basically want to ask - is that in 
neither of the other cases were the back problems disabling, 
that in '75, '76 case there was physiotherapy involved but 
no time lost from work? 
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Ms. Morrison: That is correct. 


Mr. Charlton: And in the fall of 1980 situation, 
shortly after the accident, there was back discomfort but no 
disabling nature to the injury? 


Ms. Morrison: That is correct. 


Mr. Charlton: And that what we are trying to identify 
here is the cause of the first disabling incident of this 
back problem; is that correct? 


Ms. Morrison: That is correct. 


Madam Chairman: Any final questions? None? Then, we 
would ask if you could kindly leave the room, and we hope 
that we can get back to you in a reasonable length of time. 


Please keep yourselves available. 
=—=—Recess taken at 4: 45° p.m, 
---On resuming at 5:07 


Madam Chairman: Thank you very much for waiting, and 
the day is coming at an end so we appreciate your waiting so 
patiently. I am glad I do not have to go out in the hall 
and see you all pacing. 


In the case of Mr. E, the Committee has decided by a 
motion not to support the recommendation of the Ombudsman. 
The committee will be reporting this decision with reasons 
to the House in its next report. 


We thank very much for coming, the Board and the 
Ombudsman on these particular four cases that we have had 
before us, and, well, we hope we do not see you again, but 
we thank you very much for your contribution. 


Mr. Bell? 


Mr. Bell: May I just say just since this is the end of 
the Board's attendance, may I just give you a comment then. 


First of all, Mr. Glasberg, having regard to the 
relative inexperience with Committee matters, he is to be 
commended for the, I think, quality of the submissions. 


I repeat something I said earlier last week that the 
quality of the dialogue, if you will, between the 
Ombudsman's office and the Board and the Committee is 
extremely high. 


Again, I echo the Chairman's remarks that we hope not to 
see you again. That is a fond hope that has never been 
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fulfilled in the past. 


I think just gratuitously, Mr. Glasberg, and through you 
to your colleagues, if the quality of the submissions and 
the detail of same were to form part the Ombudsman process 
before it gets to the Committee, I think, one, there may be 
fewer cases but I know, secondly, that the Committee would 
be able to deal with them even better than they did the last 
week, and I consider the committee's treatment of this to be 
quite extraordinary in the circumstances. 


So a gratuitous message from somebody who may or may not 
have any right to say so. 


Mr. Glasberg: Much appreciated. 

Madam Chairman: Thank you very much. And just for 
committee's notice, we have the Agriculture and Food 
tomorrow morning, which is Tab A. 

And do we have anything in the afternoon? The Ministry 
of Natural Resources, which is a special report in the 
afternoon. Okay? 


We wlll see you tomorrow at 10 o'clock. Thank you very 
much. 


---The committee adjourned at 5:10 p.m.. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON THE OMBUDSMAN 


Tuesday, January 26, 1988 


The committee met at 10:10 in committee room 2. 


Madam Chairman: We would like to commence this morning, 
if we may. 


We are hearing today the case of Mr. and Mrs. J, Ms. N, 
Mr. and Mrs. O, Mr. P, and the Ministry of Agriculture and 
Food. 


I understand that it is the Ministry of Agriculture and 
Food's first hearing before the Standing Committee on the 
Ombudsman, and we welcome you. We hope we encourage you 
never to come back again. 


We have something that is being handed out to each 
member from the Ombudsman, so if you can ensure that you 
have it before you. We will just wait for it to get a 
little bit further around. 


Dr. Hill, would you like to open with a few remarks? 
Dr. Hill: Thank you, Madam Chairperson. 


The fund for Milk and Cream Producers was established in 
May 1967 to protect the producers of milk and cream against 
any loss due to default on payment by a producer. 


~The complainants, who were goat's milk producers, 
submitted claims to the Fund on different dates during the 
period September to October 1982, for unpaid milk delivered 
to the processsor during the period June to September 1982. 


The processor, which was the only processor of goat's 
milk in the vicinity, collapsed financially in September of 
1982. 


The Fund rejected all four claims because it believed 
that the claims were filed too late, that there was an 
arrangement among two of the producers and the processor 
whereby the processor was given additional time in which to 
pay these producers which was in violation of the 
regulations, and because the claims could not be properly 
substantiated based on the records of the Fund and the 
producers. 


Following our investigation it was my conclusion that 
the Fund's decision not to pay the claims of the 
complainants was unreasonable, and I recommended that the 
Fund should pay the first 60-day period on each of the 
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claims arising from the financial collapse of the processor. 


Our rationale was that although some of the claims may 
have been technically late, there is discretion given to the 
Fund under the Regulations to pay, even when the claims are 
late, so as long as the clains are made in substantial 
conformity with the regulations. 


In addition, I do not feel that the Ministry have 
provided me with sufficient information to show that there 
was an arrangement between the processors and the producers, 
and further I felt that they were sufficient records to 
Substantiate the producers' claims. 


I should note that a meeting was held on August 3lst, 
1987, among my staff members and officials from the Ministry 
of Agriculture to discuss this case. As a result of that 
the meeting Gail Morrison, my Director of Investigations, 
wrote to Dr. George Collin on September 14th, 1987, setting 
out a number of points and indicating that unless we had 
better evidence from the Ministry on these points, the 
Ombudsman would continue to support this complaint. We did 
not receive a response to this letter until January the 19, 
1988, last week. 


Although we were prepared to respond to this information 
as well as possible, given its late submission, I feel I 
should comment on:the delay and its effect upon our 
presentation. 


Thank you, Madam Chairperson. Gail Morrison, the 
Director of Investigations, will handle the case for for the 
office. 


Madam Chairman: Thank you very much, Dr. Hill. 


Yes, Mr. Philip? 


: As you are aware, Madam!:Chairman, members 
of the Committee take a dim view of the failure to respond 
to the Ombudsman's 19(3) letter. 


Can Ms. Morrison tell us whether there was an ongoing 
dialogue or negotiations during this period in which there 
was no response to a letter from the Ombudsman? 


Ms. Morrison: Mr. Philip, we had had an ongoing 
dialogue up until the meeting in August. Following the 
meeting in August we did not hear again, but we expected a 
response to our letter. I spoke a number of times to Mr. 
Dombek, and finally as we were coming close to the Committee 
hearings we began to get concerned that we were not going to 
have a response. 


I was promised one, as you will see from the memorandum 
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on page 70, December 10th in a telephone conversation, and 
the eventual response arrived on January 19th. 


Mr. Philip: Was there any reason given to you for the 
delay in the response? 


Ms. Morrison: No. They said they were preparing a 
response. There was, I think, in one phone call a 
Suggestion that the correspondence which had been prepared 
was not satisfactory and had to go back for review. 


Mr. Philip: Has the Ombudsman received similar 
complaints from people other than goat's milk producers; in 
other words, dairy producers, of their being disqualified 
because of late submissions? 


Ms. Morrison: These are the only complaints we have 
against this particular Fund. There were others who had 
also sold goat's milk to this processor, they are not 
complainants of ours. 


Mr. Philip: Then this producer would also deal not just 
with goat's milk, but also with all other sources of milk as 
well? 


Ms. Morrison: This was a processor of goat's milk. 
Mr. Philip: Excusively? 

Ms..Morrison: Yes. 

Mr. Philip: Okay. Thank you. 

Madam Chairman: Mr. Bell? 


: Ms. Morrison, before we start into the 
detail, I am sure you realize that by now, I have, and I 
know Members of the Committee, the process of anonymizing is 
not complete in this case. There are some names of 
individuals and corporations disclosed. My suggestion is 
that after this morning we sanitize the records, so to 
speak, and if your office would provide the Committee. 
Members with totally anonymized copies. 


Members of the Committee, just a note of caution, as you 
are going through the material, where you see a name just do 
not mention the name, whether or not it is appropriate to be 
disclosed. 


And again for Hansard, to the extent that there is 
anything disclosed this morning, the names should be 
deleted. 


Ms. Morrison: Thank you, Mr. Bell. I apologize for 
that fact that inadvertantly some of the names were not 
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removed from the documents. 


I also would like to apologize for not having introduced 
my colleague yesterday, Mr. Arkell, who was assisting me. 


This morning I have Dr. Allan Lee, who was the 
investigator on this file, who will assist me in my 
presentation. 


Mr. Bell: As you do so, just a comment, I think the 
Committee would benefit more from a review of the report 
than a synopsis, speaking for myself. I do not think the 
synopsis, particularly in a factual sense, is that helpful 
to get a full understanding. So if you would give more 
emphasis to the report. 


Secondly, I know members of the Ministry intend to speak 
to this as well, but I would appreciate, from the 
Ombudsman's perspective, an overview of the Fund, what it is 
and where does it fit within the Ministry. While you are at 
it, you might tell us where the parties fit in this, to whom 
is this recommendation directed, the Ministry, the 
Commission, the Fund, a combination, and if so, what is the 
authority under your legislation or their legislation ina 
jurisdictional sense. This Committee may have to figure out 
to whom this recommendation needs to be specifically 
directed. 


Ms. Morrison: Thank, Mr. Bell. I was going to go 
through the facts of it relatively simply. 


As you can see from your materials, there has been a 
vast number of words written back and forth between our 
office and the Ministry and the Milk Commission and the 
Fund, et cetera, during this investigation. 


We in fact have had a number of meetings with the 
Ministry personnel, and I think the easiest way for me to 
explain to you the facts as we see them and the facts that 
are in dispute is to go right to the end of the process and 
deal with those issues which are still in dispute. Before I 
do that, I would like just to give you have a little bit of 
background both about the Fund and about the complainants. 


The Fund for Milk and Cream Producers was established in 
1967 by Regulation under the Farm Products Payments Act. 
The Milk Commission of Ontario was designated as the board 
to administer the Fund. 


The decision not to pay the complainants in this case 
was taken by the Ministry of Agriculture and Food as the 
Ministry which is the umbrella organization over the Milk 
Commission of Ontario. 


The Fund was established to protect producers of milk or 
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Cream against loss through default in payment by a dealer or 
a processor. 


The Fund works in this way, a processor pays into the 
Fund a certain amount per dollar value of processed cream or 
milk, and these funds are then used to pay to producers who 
have not been paid for their product by a processor for 
various reasons. 


I have provided for you today the regulation which sets 
out the rules governing this fund, the regulation is 
Regulation No. 391. 


It is not necessary for you to go through all of the 
regulations because there are only a few points which are in 
issue in these claims. 


Specifically, we are looking at Section 7 of these 
regulations -and Section 12." “Section 7 -—— 


Mr. Bel]: Before you get to 7, can we just take a look 
ater 


You mentioned before the role of the Milk Commission of 
Ontario. Section 3 designates the Milk Commission of 
Ontario as the Board to administer the Fund. 


Ms. Morrison:’ Right. 


Mr. Bel]: So, if you will, the part of the Ministry or 
the part of the governmental organization is the Milk 
Commission of Ontario, of the Ministry of Agriculture and 
Food? 


Ms. Morrison: That's right. 


Mr. Bell: And that particular goat's milk fund, there 
is not such an animal, okay. 


Ms. Morrison: I should note that these complainants 
went to the Ministry as well when their application to the 
Fund was refused. 


To go back to Section 7, Section 7 sets out the form of 
the application to the Fund. As you can see, it sets out 
that it must be made on Form 1, which was not a problem in 
these cases, and that a separate application shall be made 
to the Board in respect of each dealer. Here we are only 
talking about one dealer although we have a number of 
producers. 


I should perhaps be very clear in making sure that we 
understand when we are talking about producers and when we 
are talking about processors or dealers. Dealers and 
processors are the same animal. 
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The Fund is paid into by processors, but it pays out to 
producers who have sold their product to the processor and 
not been paid. 


Mr. Bel]: So if we were to rule in favor of the 
Ombudsman then, just to make it perfectly clear, the 
recipient of whatever settlement then was ruled in favor of, 
would go to the producer? 


Ms. Morrison: The people who owned the goats. 


Mr. Bell: The people that owned the goats, not 
processing plant that went bankrupt. 


Ms. Morrison: That's right. 
COMMITTEE MEMBER: The producer is the farmer? 
Ms. Morrison: That is right. 


Mr. Bell: Just while we are on the point, Section 6 of 
the regulation seems to provide the formula for the payment 
by dealers who are distributors or operators? 


Ms. Morrison: That's right. 


Mr. Bel]: And we take it that that is the source of 
contribution to the Fund? 


Ms. Morrison: That is how you work out the value upon 
which the contributions are based, and the contributions are 
$4 for each thousand dollars, and then you work out how that 
thousand dollars is to be calculated by all of the various 
formulas in subsection 6. 


Mre Bell: Not now, but will you tell us before you 
finish today whether it is known if the particular processor 
who went out of business contributed to the Fund, actually 
did make contributions to the Fund? 7 


Ms. Morrison: Yes, he actually made contributions to 
the Fund. I don't have the information as to how much, but 
I am sure the Commission can respond to that. 


Mr. Bell: Okay. We are back to 7, I think. 


Ms. Morrison: Back to Section 7. Section 7(3) has 
caused difficulties. It says that: 


"An application in Form 1 shall be made not later than 
the 30th day next following the date on which, (a) the 
payment in respect of which the application is made 
became due: or..." and (b) deals with a situation in 
which, "...any part of the dealer's assets has been 
placed in the hands of a trustee for distribution under 
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the Bankruptcy Act." 
We are not dealing with (b). 
Mr. Bel]: This processor never went bankrupt? 


Ms. Morrison: These payments were requested at a time 
when there had not been a banruptcy declared. 


Mr. Bel]: But did he ever go bankrupt? 
Ms. Morrison: Yes, he did. 

Mee bell eewnens 

Ms. Morrison: October 4th, 1982. 


Mr. Bel]: Well, maybe we should ask this of Board I 
guess, whether 7(3) provides, in effect, for two time 
limits, and whether the time limit on 7(3) (b) overrides the 
One in 7 U3) (a)... 


Ms. Morrison: I will be speaking a little bit to that 
when I get into the the argument about the due date for the 
milk. 


Mr. Bell: Okay. 


Ms. Morrison: Just to complete the review of the 
legislation, which I will be referring to later, I just want 
you to know what the sections are, Section 12 is another one 
which we will be referring to, particularly Section 
Deeb ACC) 2a 


"The Board may refuse to make payment in respect of a 
claim. 


SOrry, (\C) t1irst of ali: 


"Where a producer fails to make his application in Form 
l within the time prescribed by subsection 7(3); or, 
(d), where a producer has made an arrangement with the 
dealer whereby the time on which payment becomes due is 
extended." 


Before I go into the reasons why the payments were 
denied and our view of those reasons, I would like to give 
you a little bit of background about the complainants. This 
is not necessarily relevant in some ways, but this is quite 
an unusual case. We are not talking here about a large 
dairy industry. We are talking here about small goat 
farmers. 


Most of these people farmed a small holding with not a 
large number of goats. This was kind of a marginal part of 
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their operation. They were not sophisticated large dairy 
farmers. 


Some of the complainants have provided us with diaries 
that they kept during this time. Part of the reason one of 
them was keeping a diary was the kind of concern about this 
goat's milk operation, and in that diary you see the kind of 
worry they had about whether this goat's milk processor was 
going to be a success or not. 


They had originally started out shipping their goat's 
milk to somebody who was two hours each way from their farm. 
When this processor set up business very much closer to 
their farm, they were very hopeful that he would continue in 
business. 


The other thing that becomes clear from reading the 
submissions of the complainant is that these people believed 
very much in the goat's milk industry. They are people who 
believed goat's milk is good for people and that goat's milk 
should be made available to people. So they were very 
helpful in trying to get this processor off the ground. 


As you will see from the report, they did help out in 
the processor's plant. One of them actually worked for the 
processor for $50 a week for one winter. And some of the 
complainants lent the processor money. 


Mr. Bel]: Can you tell us about the complainants that 
had a sharehold interest in the company? 


Ms. Morrison: Yes. The complainants that had a 
sharehold interest in the company particularly were Mr. and 
Mrs. J, I believe we call them. The reason they had a 
shareholding in the company was that they lent the processor 
some money when things were not going very well, as they 
often didn't in this business. They lent him between $3,000 
and $6,000, they are not absolutely sure what the amount 
was. But in return for that money, because he couldn't pay 
them back right away, he gave them what he called 2,000 
shares of no par value. : 


There was no share structure of this processor ever 
disclosed to us, and certainly the complainants didn't know 
what the share structure was. 


Essentially, from what we can understand from the 
complainants and from our interviews, these shares were kind 
of a saw, if you will. When the processor couldn't pay back 
the loan, he said, never mind, I will give you shares in the 
company and eventually this will all sort itself out. The 
shares never turned out to be worth anything. 


Mr. Bell: Were these people ever officers or directors 
of the company? 
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Ms. Morrison: I am advised that they worked on a 
volunteer basis, aside from Mr. G who worked for one winter 
at $50 a week. They were not officers or directors of the 
company. 


Mr. Bell: Did you do a corporate search of the company 
to determine.... 


Ms. Morrison: Who the officers and directors were? 


Mr. Bell: And whether Mr. and Mrs. J had held 
positions? 


Ms. Morrison: No. But they told us they did not. 
They were farmers essentially. 


Mr. Bel]: That does not mean they cannot be officers 
and directors. 


Ms. Morrison: No. 


To move on to the reasons for denial. I think the 
easiest thing to do is to go to the end of our 
documentation. There are a large number of facts which are 
not in dispute, which are contained in the various reports. 


In our final discussions with the Ministry we got down 
to three issues, which were stopping the payment from the 
Fund to these goat's milk producers. 


We attended a meeting on August 31st, and the letter on 
page 63 of your documents is the letter which was 
subsequently sent to the Ministry outlining the three issues 
about which there were still serious differences between the 
Ombudsman and the Ministry. 


Mr. Dombek: Excuse me, Madam Chairman, neither the 
Ministry nor myself have a copy of the documents, the brief 
that has been presented to the Committee. It would be 
helpful if she could identify the letter for me a little 
bit. 


Mr. Bell: We will do better than that. 


Madam Chairman: We will provide you with a copy of the 
documentation. It is really just the material that 
transpired between the two. This will be numbered with the 
numbers that Ms. Morrison is referring to. 


: Page 63 then of the document is a letter 
which set out the three issues over which there was still 
serious difference. 


These three issues had not changed much throughout the 
investigation, although there had been lots of information 
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surrounding them. 


If you look back at the 19(3) letter, or the report, you 
will see that the three sticking points were always these 
three issues. 


They were the problem of the so-called late application; 
the problem of the so-called arrangement, and the problem of 
the sufficiency of records. 


I would like to speak first to the late application, and 
go back to Section 7 of the Regulation. 


To give you a little background about how this business 
worked, people would produce goat's milk all month long, 
taking it to the processor daily. At the end of the month 
then the processor owed them for that month's milk. 


The arrangement that was made with this particular 
processor was one in which he would send out cheques on the 
15th of the next month for milk of the last month. So, for 
example, for July's milk the cheque could be expected on the 
15th of the month. 


Madam Chairman: For the month of July? 
Ms. Morrison: August, sorry. 


If you look on page 64, you will see the Ministry's 
letter to the Ombudsman attempting to clarify this point. 


We are quoting in this letter from a letter we 
received,, or Dr. Hill received, from Mr. McMurchy, dated 
May 24, 1984. In that letter, he clarified the 
understanding about the due dates for milk. I would just 
like to read that paragraph to confirm the way the sales 
worked. 


"A producer sells his milk by the month, with delivery 
throughout the month; one month is a sales period; on 
the first day of the next month, the producer now has an 
account receivable which is the amount due to him; the 
terms of payment of the amount due is 15 days or the 
15th of the next month;..." this is clarified by the 
Ministry "...a letter from Mr. S dated October 28, 
1981, indicated the 15th was the payment date." 


Sorry, that is a letter from Mr. G, in your terminology. 


I have given you a sheet on which you will see the 
various dates of claims on the Fund. 


Our argument with the Ministry on this point has been, 


first of all, is the date that is referred to in the 
Regulation the 15th of the month, therefore giving until the 


Farr & Associates Reporting, Inc. 


15th of the following month to claim; that is, for milk sold 
in July, payment 15th August, 30 days later would be the 
last day for an application to the Fund, which would be in 
Our interpretation, September 15th. 


The Ministry says no no, that is not the way it works. 
It works that the milk was finished being delivered on the 
lst of August or the 3lst of July, you have got 30 days 
after that to make an application to the Fund and if you 
acon tedonit inethat. 30 dayssit 1sitougn. 


The problem with that is two-fold. First of all, they 
didn't know whether they were going to get their cheques or 
not until the 15th, that was the usual date to get your 
cheques, so you couldn't send off an application before you 
even got your cheque. That gives you only 15 days to claim 
to the Fund. 


As Mr. Bell has pointed out, it is clear in Section 3(b) 
that there is a 30-day limitation when the dealer's assets 
have been placed in the hands of a trustee for distribution 
under the Bankruptcy Act, because that would be a given day, 
and it says clearly in Section 3, the 30th day following. 


So here we have the producers on a regular basis selling 
their milk during the month, expecting their cheque on the 
15th of the month, not getting their cheque on the 15th of 
the month and having to have their application in by the 
30th of the month, according to the Ministry. So they do 
not get a full 30 days from the time as the Ministry says 
payment became due. 


Mr. Bel]: Can I stop you? I may be the only one in 
the room, we are talking here about an exercise of a 
discretion equitably in terms of late filing. I think what 
the Committee needs, though, is before we get to this issue 
and the others, the Committee needs to get a fairly basic 
grounding in these facts. 


What were these complainants doing vis-a-vis the 
processor? What are the circumstances of the deliveries and 
the calculation of the payments? And then working up 
through to the application. 


It seems to me we have got the cart before the horse. 
I, for one, have a little difficulty pulling all this 
together, and if I am not alone, then I think you better -- 


Ms. Morrison: Okay. I can backup and give a few facts 
about the summer of 1982. Would that be helpful to you? 


Madam Chairman: Before you back up totally, Mr. Philip? 


: Is it my understanding that sub 7 of 
Regulation 391 would only kick in in the case where a farmer 
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Or a producer, shipper, whatever you want to call him, has 
not received payment and therefore says, I have not been 
paid, and then he makes the application? 


Ms. Morrison: That is right. 


: So 7 does not apply in any other 
circumstance? 


Ms. Morrison: There is no need to make an application 
to the Fund if you are being paid regularly by the 
processor. As Mr. Bell points out, I should give you a 
little more background on that. 


These people were shipping goat's milk to the processor 
On a regular basis. 


In July of 1982 they became concerned because the 
payments were not being made for their goat's milk and 
eventually in September the processor closed his doors, on 
the 9th of September. 


Since the Fund allows claims for unpaid milk delivered 
to the processor, they made their applications in September 
and October. 


Mr. Philip So your point would be that it would be a 
45-day lapse possibly under Reg. 7 from the day in which 
they had sent their last shipment for which they were 
entitled to payment. Assuming that they would send the last 
shipment on the last day of the month, then they get paid on 
the 15th of the month. 


Ms. Morrison: Then they have 30 days to apply. 


: Then they have 30 days from that. So it 
would be 45 ae from the last day of the shipment for, which 
they are claiming under ae 7, OXF sub poor 7, whatever you 
Want CoO;Ccali 1c. 


Ms. Morrison: That is right. 


Now, in this particular case the complainants advise us 
that they did not know this Fund existed until July. 


Mr. and Mrs. J, Mrs. J did most of the bookkeeping for 
Mr. and Mrs. J. She became concerned about the processor 
and his operation in July, and she talked to the auditor of 
the Ministry. She said that when he talked to her, he 
advised her that she could make a claim against the Fund. 
She also advises, however, that she got the impression from 
him that if she made a claim against the Fund, he would make 
sure that all the other producers also knew about what was 
happening, and that the processor would be closed down as a 
result or this claim. 
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These producers had weathered a lot of storms with this 
particular processor. They had in the earlier parts of that 
year had difficulty collecting from him. They had often had 
to, as they say, beg him for their cheques. They had great 
faith that the processor could continue if they could just 
all bear with him. 


At the time they found out about the Fund, it is Mrs. 
J's information to us that she learned about the Fund, but 
she was not advised (A) of the time limit, or (B), she was 
given the impression that an application to the Fund would 
put the processor out of the business. That was the last 
thing these people wanted. They were milking goats, they 
did not want suddenly to be left with their goats and their 
goat's milk and no processor for it. 


So that in July this information that there was a Fund 
came to attention of this producer who, of course, spread it 
to the other producers. At that time, according to the 
complainants, they had no information about the deadline. 


In fact, it is our information, from speaking to the 
Ministry people that the Ministry people who dealt ona 
daily basis with the processor and the producers would not 
necessarily be familiar with all of the details of the 
legislation. 


The summer went on, they kept milking their goats. They 
were having more problems with the processor. In September, 
on September 9th when someone went to deliver goat's milk to 
the processor, they found the processor was not there. The 
processing plant, therefore, did not operate from September 
9th onward. 


At that time people said, okay, we better get our claims 
in, and they claimed. As you will see from the list that I 
have given you, they made claims on the Fund on the dates 
noted. 


Mr. and Mrs. J were the first because Mrs. J had been 
the person who found out in the first place about the 
existence of the Fund. 


From our calculations, and I will not go through them in 


detail at the moment, but at least some of these claims were 
on time. 


Madam Chairman: Excuse me, Ms. Morrison, from your 
calculations, that is on your interpretation of when 
payment, the 30-day period began; is that correct? 

Ms. Morrison: That is right. 


Madam Chairman: So the 45 days after the delivery of 
the milk, as we have identified it, as opposed to the 30 
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days after, which is the Ministry's interpretation. 


Ms. Morrison: Well, in some cases even on the 
Ministry's interpretation the claims were on time. 


For example, the August claim of Mr. and Mrs. J, that is 
a claim for August milk sold. That claims, even under the 
Ministry's interpretation, is on time, because they would 
have had, by ,the Ministry's interpretation, until September 
30th to make that claim. So the claim for August, the 387, 
is on time under anyone's interpretation. 


Mr. Bel]: Help us here. I am a little confused with 
the sheet you have handed out because of the three notes. 
Were all of the complainants' applications turned down for 
the same reasons? And if not, what are the specific reasons 
for each of them? 


J, for example, what were the grounds of the Commission 
in turning down that application? 


Ms. Morrison: The Ministry said that all of the claims 
were late. 


Mr. Bel]: So all of them were turned down on the late 
issue? 


Ms. Morrison:. That is right. Some of them, there were 
some other reasons for turning them down. 


Madam Chairman: Mr. Johnson? 

Mr. Johnson: My reading of this says that Mr. and Mrs. 
J was turned down because of an arrangment, and Mr. P for 
the same reason. The other two were denied because of late 
Piling. 

Mr. Bel]: This sheet is a little confusing. 

Mr. Johnson: Is that not correct, Mr. Bell? 

Mr. Bel]: Sir, I am not sure. 


Ms. Morrison: Could I clarify? If you go to page 31 of 
your material, page 3l. 


The reasons given by the administrator of the Fund for 
disallowing the claims are set out there under l, 2 and 3. 


Mr. Bell: Also page 41 of the material, page 3 of the 
22(3) report. 


Ms. Morrison: Yes, 41 will do just as well and maybe it 
is better. 
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Mr. Bell: So notwithstanding what this sheet says, we 
take it that the claims of all four complainants were turned 
down in each case for the three reasons given on page 41 or 
31, take your pick. 


Ms. Morrison: That is right. The claims were all filed 
too late, was one of the reasons given. 


Mr. Bell: All right. 


Ms. Morrison: The reason I am starting with the 
lateness is because it is kind of a universal problem, so 
the Minister said. 


The first point we want to make about the lateness is 
that some of them were not late even by the Ministry's 
calculations. 


So, for example, if you look at that sheet - which I 
apologize if it is confusing - Mr. and Mrs. J, under August, 
claimed, $387, the value of the milk delivered, $387. That 
is milk delivered in August. 


By the Ministry's calculations an application to the 
Fund could have been made any time before September 30th for 
that milk. The application, as you can see, was made on 
September 16th. 


Mr. and Mrs. 0 shipped some milk in September, $243 
worth, made their claim in October, which was a timely 
claim. The same for Mr. P and the same for Ms. N for their 
October claims. 


Madam Chairman: Mr. Elliot? 
Mr. Elliot: Could we go through them a line at a time 


and focus in on the 45-day interval that you mentioned 
earlier? 


Ms. Morrison: Sure. 

Mr. Elliot: According to my calculations here, Mr. and 
Mrs. J, according to your definition, the only late claim 
was the June claim? 


Ms. Morrison: No, the July claim would have been two 
days late, according to our definition. 


Mre Elliot: Okay. What about Mr. and Mrs. 0? 


: The August claim and the September claim 
would have been timely, would have been on time. 


Mr. P, the August claim would have been 13 days late or 
12 days late. Sorry, 12 days late. Ms.N, the August claim 
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would have been 13 days late, according to our calculation. 
Mra Eliiot:= Right: 


Ms. Morrison: Okay. That is the kind of technical 
argument about the lateness. 


The first point is some of them were not late clearly by 
anyone's definition. The second point, some of them were a 
little bit late, like one day late. 


The third point about the late application is that we 
feel that the Regulation did not intend that people should 
be punished for form only. 


There is a section in the regulation, Section 13, which 
Suggests that: 


"The Board, having regard to the circumstances of a 
case, may make payment from the Fund where a claim 

for payment is made in substantial conformity with 

subsection 7(3)." 


Mr. Bel]: Maybe we will not have to deal with this 
section again with you. Do you know whether the Commission, 
the Ministry has on other occasions exercised a Section 13 
jurisdiction to permit a claim filed beyond the 30-day 
period? 


Ms. Morrison: I am afraid I don't have that 
information. 


Mr. Bel]: We will have to ask the Ministry, because you 
mentioned that a person should not be penalized for want of 
form. I don't think you have an argument. 


The problem I have is understanding how a late claim is 
a claim that doesn't conform, or that is deficient for want 
of form. It would seem to me that means:where you do not 
_ complete all or a substantial part of the stipulated form in 
the regulations. There is discretion to give somebody who 
is not sophisticated in these matters relief. 


Ms. Morrison: With respect, Mr. Bell, it says in 
substantial conformity with subsection 3 of Section 7. Not 
with subsection 1 of Section 7. 


Mr. Bell: Okay. That is why I asked you the question, 
whether there had been an exercise in discretion on other 
occasions, giving relief against late filing. 


Ms. Morrison: I do not know. But it seems to me that 
Section 13 essentially speaks to the discretion on late 
filing, not on the discretion on tne form of the 
application. Otherwise it would say in substantial 
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conformity with Section 7 sub (l). 
Nie beClicapOkay. 


Ms. Morrison: Just maybe as some kind of information 
about the operation of the Fund. Our information in 1985 
was that since 1967 there had been some 524 claims against 
the Fund, 40 of which had been allowed. So perhaps that 
speaks somewhat to that question. 


Mr. Lupusella: Excuse me, did you say 4 or 40? 
Ms. Morrison: 40. 
Mr. Lupusella: 40? 
Ms. Morrison: Yes. 


We feel that the section in the regulation was there to 
allow the Fund the kind of reasonable latitude in accepting 
these applications which would apply especially to ones 
which were say one day late, and we cannot see the prejudice 
to the Fund of allowing these applications. 


I would like to move on now to the question of the 
arrangement. I have told you that these complainants had 
lots of difficulties with this processor. There is no doubt 
that there had been times when they had great difficulty 
obtaining the payment that they were owed from the 
processor. : 


The Ministry has characterized the fact that these 
people often had late payments from the processors as 
bringing them within the section of the regulation which 
Suggests that there was an arrangement between the dealer 
and the producer and, therefore, disqualified them from 
payment under Section 12 subsection (d). 


Mr. Bel]: We are only talking about J and P now, are we 
not? 


Ms. Morrison: That is right. 


In our letter subsequent to our August meeting, we asked 
the Ministry very specifically for information that would 
allow us to understand better their view that there was an 
arrangement here. 


You will see in the last paragraph, or the last major 
paragraph on page 64 of my letter of September 14, the last 
major issue relates to whether or not there was; 


"An "arrangement" between the processor and each 


complainant whereby the time in which payment became due 
was extended. We would appreciate it if you could 
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provide us with the particulars of each arrangement for 
each of our complainants for each month in question, 
which you believe existed so that we can properly assess 
whether this section in fact applies." 


Now, it is our view that that section relates to a 
particular application. That is to say, the whole 
regulation sets out the way one applies, and one must be 
able to show within Section 12 that an arrangement was made 
to delay the particular payment that is applied for if the 
section is to be useful. 


Mr. Bell: Can I ask you a question? 
Ms. Morrison: Yes. 


Mr. Bell: Why are you asking a question like that at 
that stage, after your 22(3)? 


Ms. Morrison: Because that was one the reasons that the 
Ministry continued to hold out as not accepting our 
recommendations. They said there are three reasons why we 
will not accept our recommendations, this is one of them. 

We met with the Ministry in an effort to clarify that, and 
as a result of that meeting said, please supply us with 
documentary evidence of your view that there was an 
arrangement. 


Does that answer your question, Mr. Bell? 


Mr. Bel]: Well, Dr. Hill did not have any problem in 
his 22(3) report coming to a conclusion on the arrangement 
issue. At the bottom of page 4 and into page 5, it comes 
down very squarely on the available evidence. 


"It does not seem reasonable to suggest that it was the 

action of the claimants that led to the late payment or 

that there was an ab empe by the claimants to circumvent 
payment provisions.” 


And then speaking specifically about P:; 


",..he denies there was an arrangement, because the 
processor was not late in paying him prior to the summer 
Ori992 50 


Why would you then engage them in a dialogue in 
September 1987, a year and a half after that, on what the 
evidence is? 


Ms. Morrison: Because they continued to claim that one 
of the strong reasons for denying the recommendation was 
that these complainants had an arrangement. 

We had a suggestion at the meeting that perhaps there 
was something we didn't know about these complainants, and 
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our sense of it was, we cannot change our mind on a 
recommendation on the basis of a sense that there is 
something wrong here. We needed documentary evidence. 


Mr. Bell: Okay e 


Ms. Morrison: The response to that letter is the letter 
I have handed out today, and I would like to just go through 
their reasons on the arrangement with you. I am sure that 
you will see, as I do, that what they have set out as 
arrangements with the processor cannot be the kind of 
arrangements which are envisaged by Section 12 subsection 
(d) so as to disqualify these people for money for the milk 
that they had delivered to the processor. 


Mr. Bell: Who is Mr. Collin? Is he from Marketing and 
Standards within the Ministry? What is his relationship to 
this case? 


Mr. Dombek: He is the Assistant Deputy Minister of 
Marketing and Standards. 


Ms. Morrison: He is addressed on page 63. 
Mr. Bell: All right. 


Ms. Morrison: On page 4 of the letter that was received 
from the Ministry-on January 19th, are the Ministry's 
arguments again about the arrangements. 


We asked for specific documentation about these specific 
claims, that is the claims for June, July, August and 
September of 1982. The Ministry has responded by saying 
things such as the complainants were not worried when the 
processor delayed payments for June, July, August period of 
1982. Of course they were worried, that is why they 
approached the Ministry to ask about the problem. That is 
when they first learned about the Fund. 


We have a letter from a complainant outlining the 
details of her contact with the Ministry at that time, and 
it is clear throughout from her letter and from the diary 
she kept at the time that they were very concerned about 
this processor. 


Mr. Bell: How about the point made just ahead of that? 


Ms. Morrison: The fact that the producers admitted they 
held cheques when requested to do so by the processor, two 
points about that. The first is that if the processor told 
them the cheque was going to bounce, do not cash it, they 
probably, sensibly, did not cash it until they thought it 
would not bounce. That doesn't seem to me to be an 
arrangement with a dealer whereby the time in which payment 
becomes due is extended. 
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Mr. Bell: Well, do you have specific evidence that they 
were informed by the processor that these cheques were going 
to bounce? 


Ms. Morrison: Yes. 


The second thing is that none of them had any cheques 
for July, August, September, which they could have been 
holding. So it certainly did not apply to these 
applications. 


Mr. Bell: Okay. 


Ms. Morrison: "The fact that the complainants either 
worked for or were shareholders in the processor clearly 
demonstrates there was an arrangement." 


That seems to me to be just an assertion on the part of 
the Ministry which would have to be backed up by some kind 
of either documentary evidence, or some evidence from 
someone that there was in fact an arrangement. 


The fact that in a small rural community someone worked 
for the goat's milk producer doesn't necessarily mean that 
they made an arrangement within the statutory definition of 
"arrangement" in the regulation to delay payment for the 
milk. 


Again, there is no suggestion that the working for or 
the shareholding had anything to do with tne claims for 
June, July, August and September. 


There is no doubt from the details provided on that page 
that the processor was in financial difficulty and the 
producers knew it. 


For example, in the second paragraph from Mr. Beckley's 
files, cancelled cheques for November and December, payments 
to all producers were not available. Nobody got paid. 


The Ministry says that clearly indicates delayed 
payment, which it does, there was certainly a delay; no 
payment, which it does, there was no payment, or payment in 
kind, there is no evidence that there was payment in kind. 


In any case, neither delayed payment, no payment, or 
payment in kind is necessarily an arrangement within the 
meaning of the regulation. 


Furthermore, November and December were not the payments 
being claimed. The payments being claimed were June, July, 
August and September. 

The same arguments apply to the rest of the information 
on that page. All of these pieces of information suggests 
that there were delays in getting paid for this goat's milk. 
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You have to take your goat's milk in the day the goat gives 
it, you cannot keep it around hoping that you are going to 
get paid for last month's goat's milk. These people took 
their goat's milk in on a regular basis, and they were 
delays in getting paid. By the end of the month they were 
owed a certain amount for their milk and they were not 
getting paid for it in a timely way. 


Mr. Bell: What do you say is the definition of 
"arrangement" under 12(1) (d)? 


Ms. Morrison: That is a very difficult question, and I 
am not trying to avoid your question, but I will suggest 
that we have asked the Ministry on a number of occasions to 
tell us what kind of evil this subsection was addressing, 
because if we knew what kind of evil it was addressing, we 
would have a better idea of what an arrangement looked like 
if we found it. 


Mr. Bell: Did you ask them what their definition of 
"arrangement" was under this section? 


Ms. Morrison: Well, their definition of arrangement is 
any delay in payment obviously, because they believe all of 
these things are arrangements. 


Mr. Bell: Which is either agreed or acquiesced in by 
the supplier? a 


Ms. Morrison: Right. Well, not even acquiesced to, 
just there was a delay. In most of these cases the supplier 
was not acquiescing to it; he just did not get his money. 


Mr. Bell: Well, is it your understanding that the 
Ministry's definition includes a unilateral withholding of 
payment on the part of the processor? 


Ms. Morrison: I would have to say yes, because some of 
these were unilateral withholding of money on the part of 
the processor, and they have been cited by the Ministry as 
evidence for an arrangement. 


Mr. Bell: Okay. So you do not know. We will have to 
ask them. 


Ms. Morrison: That is right. 


If fact, just for your information, we did ask the 
Ministry on an occasion to give us more information about 
what this arrangement amounted to, and what the evils were 
that it was intended to prevent. 


One of the people from our office, a counsel from our 


office was speaking with Mr. Dombek at the Ministry trying 
to sort this out on July 18th, 1986, and essentially the 
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information we got was that the section was introduced 
because in the farm products area a lot of producers were 
making arrangements with the processors, deferring payments 
so that the market price of the commodity could be watched. 
This was some form of speculation where presumably if the 
prices went up they could capitalize on this. Sort of like 
the futures market, and producers and processors were making 
arrangements to take advantage of this. 


Now, I have tried very hard to figure out how that would 
work in the goat's milk industry. First of all, there was 
a fixed price for goat's milk set March 31, 1981, by this 
processor and it never changed throughout this period. 


Secondly, I can't quite get a grip on how that 
arrangement works. Somebody gains and somebody loses if the 
price goes up. The parties are reversed if the price goes 
down. But I cannot, in my naivete I guess, understand 
exactly how the arrangement works so that somebody makes 
money off it. 


In any case, we are not satisfied that there had been 
any arrangement. We couldn't find out what an arrangement 
would look like if there had been one, and we do not feel 
that the arguments in the January 19, 1988, letter change 
Our position in that represent at all. 


Mr. Bell: For J and P what are the specific facts that 
you are relying on in support of the conclusion that there 
was not an arrangement that is caught by that section? 


Ms. Morrison: With respect, I think it has to be shown 
that there was an arrangement, not that there was not. 


Mr. Bel]: Well, you have said in the material there is 
not an arrangement. 


Ms. Morrison: That is right. The Ministry has relied 
upon the delays in payment as evidence that there was an 
arrangement. They have never given us anything other than 
that as evidence that there was an arrangement. 


The producer doesn't have to prove that there was not an 
arrangement. The Ministry, under the section may refuse, 
notice they do not have to, they may refuse to make a 
payment in respect of a claim... 


"Where a producer has made an arrangement with the 
dealer whereby the time on which payment becomes due is 
extended." 


Mr. Bell: I understand all that. But we are interested 
in knowing what the Ombudsman relies upon in support of his 
conclusion there is not an arrangement. You are relying on 
the absence of any evidence you say. 
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Ms. Morrison: We are relying on the fact that we do not 
feel just not being paid on time for several months is 
evidence enough to amount to an arrangement within 12(d). 


Mr. Bell: Is the acquiescence in a continuous late 
payment an arrangement? 


Ms. Morrison: Under the circumstances I would not say 
SO. 


Ms. Morrison: What should the producer have done? 


Mr. Bell: No, no. Why do you say it is not an 
arrangement? 


Ms. Morrison: Because the producer had no possibility 
of doing anything except acquiescing. At that time they did 
not even know there was a fund to apply to. 


Mr. Bell: You are saying that anything that has 
elements of the imposition of a term of payment, like a 
unilateral change in the circumstances, is not an 
arrangement within this section? 


Ms] Morrison: ethat vs right. 
Madam Chairman: Mr. Carrothers? 


Mr. Carrothers: I wanted to clarify something. Were O 
and N always paid on time? It was just J and P that had 
the delays? 


Ms. Morrison: Mr. OI believe never had a problem with 
delays. Can I just check that? 


Sorry, Dr. Lee reminds me, On one occasion everyone was 
paid late or not paid, but Mr. O essentially did not have 
problems of regular late payments. 


Mr. Carrothers: These regular delays we are talking 
about were only in relation to certain of the people giving 
milk to the producer, not every person giving milk to the 
producer? 


Ms. Morrison: I think they were some people sometimes 
and other people other times, but I think Mr. O happened to 
ber== 


Mr. Carrothers: He paid some or not others. So for 
some reason, certain of these people were having delayed 
payments. 


Just talking about whether there was an arrangement or 
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not, it seems interesting that in some cases some were 
either not receiving it and others were getting paid on 
time. 


Ms. Morrison: Sorry, it is Mr. P's case. Mr. P 
Suggested that there was no arrangement with him because the 
processor was not late in paying him prior to the summer of 
1982. That is in our Section 22 report, at page 43. 


Mr. Carrothers: So Mr. J and Mr. P suffered the late 
payments and O and N basically, except for one occasion were 
paid on time? 


Ms. Morrison: Mr. P was paid on time most of the time. 
Mr. J and Mr. O, Ms. N suffered late payments. 


Mr.e Carrothers: They all suffered late payments. 

Mr. Bell: That is not what your material says about N. 
N was denied, one, because it was late but, two, because 
there was inadequate records. 


Ms. Morrison: Now, we should not confuse late 
application with late payment here. 


Mr. Bell: Late application, everybody was refused by 
late application. 


Ms. Morrison: Yes, that is a different question. 


Mr. Bell: N was only refused additionally by inadequate 
records, not by an arrangement? 


Ms. Morrison: An arrangement, that is right. 

Mr. Carrothers: But I was going to the point of, was 
everybody not receiving payment on time, but were only some 
not receiving payment on time. I think you said that J and 
P were not receiving it on time and 0 and N were receiving 
it on time, except for one time. 


Ms. Morrison: The 22(3) report suggests that Mr. P was 
the one who got paid on time except for once. 


Mr. Carrothers: And everybody else was.... 
Ms. Morrison: I think that is correct. 


Mr. Carrothers: Except that the Ministry claims an 
arrangement only for P and J and not for O? 


Ms. Morrison: That is right. 
Mr. Carrothers: And N. 
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Ms. Morrison: Okay. 
Madam Chairman: Mr. Bossy? 


Mr. Bossy: Yes. I think it is revelant here, we are 
talking arrangement, it ties in, and I would like for 
Clarification, the first date that Mrs. J was made aware of 
the Fund. You made that statement earlier. It is relevant. 


Ms. Morrison: Mrs. J doesn't have the exact date, but 


it was towards the end of July. It appears at page 40 of 
Our report. 


Mr. Bossy: Okay. Now, having statements made that all 
these people were not aware of the Fund, they were in 
business with the processor, these producers were not aware 
that there was a Fund. Would you not then have to agree 
that these people would have a tendency to make arrangements 
to get by because they had no alternative, in their minds, 
as far as collecting or a source... I am trying to tie the 
arrangements with the fact of no knowledge of any other 
place to recover funds. 


Ms. Morrison: I think that is a very good point. In 
fact, if they did say to the processor, yes, we will hold 
your cheque for a few days, they never would have thought 
that it had anything to do with a subsequent claim against 
the Fund. sia 


: Because that would lend the producer, if I 
was the farmer and I had goats, I would make any kind of 
arrangement as long as there was - and there had been some 
funds flowing, maybe not on regular time. Then you would 
tend to keep the processor in business. 


You said that these people, the analysis of that, they 
were making all kinds of side deals. I am trying to piece 
that all together. 


But always remembering that the people did not have any 
knowledge. Really, going on page 42 where there is a 
certain Mr. Whitehead and Mr. Bird of the Dairy Inspection 
branch, neither one warned her of a 30-day limit, the 
investigator contacted, Mr. Bird and Whitehead were not 
aware of the 30-day time limit. All this leads for me that 
nobody made these people aware that they had protection or 
some protection by a fund that they could draw on in case 
something went bad. 


Ms. Morrison: I think that is true. In fact, one year 
after this processor closing, the Fund did send out 
information to all producers telling them about the 
existence of the Fund. 


Mr. Bossy: But that was after. 
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Ms. Morrison: That was a year later, after the demise 
of the processor. 


Mr. Bossy: So Regulation 391, they had no knowledge of 
that? 


Ms. Morrison: Our information is that they did not know 
about the Regulation. 


Madam Chairman: A supplementary just on this point? 


Mr. Philip: I think Mr. Bossy is making a key point. 
If you look at page 42 you see that one year after, on July 
18, 1983, the Dairy Inspection branch sent out copies of 
Regulation 391 to the producers of milk. 


Now, to me, that is an admission that the process was 
somehow flawed. The process was flawed inasmuch as neither 
was there an obligation under the regulations for the 
factory to provide the producers with Regulation 391 to 
inform them of their rights, nor was there any process by 
the Dairy Inspection branch to send out to the producers, of 
which they would have a list after the first payment was 
made, a copy of 391. 


Ms. Morrison: That is right. 


: It is very hard to exercise a 
responsibility under a regulation if nobody tells you of the 
regulation. 


: And hard to know what an arrangement 
Might be within the regulation. 


Madam Chairman: Mr. Johnson? 


Mr. Johnson: Yes, Madam Chairman. Just to go back a 
pa CUVeeLor SN A SEE on both ore oo epeye and possibly 
back to records. 


Did you say that Mr. and Mrs. J loaned the processor 
$3,000 to $6,000? 


Ms. Morrison: Yes, they did. 

Mr. Johnson: Was it three or was it six? 

Ms. Morrison: We have information from them that it was 
between $3,000 and $6,000. It was in small sums. So that 
they didn’t give us an exact total. 

Mr. Johnson: Well, I find this extremely hard to 
understand and accept. I do not know of too many people 


that would lend $3,000 or $6,000 and not know how much it 
is. 
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Ms. Morrison: My understanding is this wasn't a single 
time loan. This was lending the processor money when the 
processor was in difficulty. 


Mr. Johnson: Even so, I would assume that any average 
intelligent person would keep a record of how much they 
loaned, we are talking about three, four, five, six thousand 


dollars. I understand even some people do this between 
husband and wife. 


I question very much, if they didn't keep this record, 
then I would assume that the Ministry would have good reason 
to say that they lacked other records. 


Ms. Morrison: I am going to speak to the sufficiency of 
records next. Do you want me to respond to that? 


Mr. Johnson: No. I was wondering, this arrangement 
bothers me because I am not sure if there is a current 
definition of what it means. 

But I think also you stated that they loaned the 
processor $3,000 to $6,000, they are not sure is, and also 
then received something like 2,000 shares. 

Ms. Morrison: Yes. 

Mr. Johnson: ‘And they are not sure. 

Ms. Morrison: No, they have 2,000 of no par value. 

Mr. Johnson: But there is no value. 

Ms. Morrison: That is right. 


Mr. Johnson: So they could have be worth 20 cents, in 
this case nothing. 


Ms. Morrison: Nothing. 


Mr. Johnson: Or they could be worth a substantial 
amount of money. 


Was this in any way construed as an arrangement? 


Ms. Morrison: Those shares are worth nothing because 
the processor went bankrupt. 


Mr. Johnson: Now, I am just wondering if this could be 
construed in any way as a type of an arrangement at the time 
that the loan was made. 


Ms. Morrison: Well, it is not an arrangement for late 
payment as suggested by Section 12. 
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Mr. Johnson: Okay. 
Madam Chairman: Mr. Elliot? 


: I have two or three questions here with 
respect to this document that we got this morning. It is 
dated the 19th of January. When did you receive the 
document? 


Ms. Morrison: The 19th of January. I believe it was 
couriered to us. 


Mr. Elliot: It was couriered to you. 


From the document there are some fairly serious 
allegations with respect to the weighing of the milk, that 
type of thing. 


Ms. Morrison: I am going to get to that under 
sufficiency of practice. 


Mr. Elliot: The question is: Was there any time in 
1982 when the licence of the processor was in question 
because of the way he ran his operation? 


: Not that I can aware of. His licence was 
renewed in 1982. 


Mr. Elliot: That is what I understand. Whoever wrote 
this first part was there in 1982 and renewed the licence? 


Ms. Morrison: That is right. 


Mr. Elliot: So as far as the people responsible for 
this operation were concerned, it must have been running 
acceptably well or it would not have been renewed? 


Ms. Morrison: One would think. In fact, if we can go 
on to sufficiency of the records, I just would like to 
comment about the scales. 


Mr. Elliot: I have one other question with respect to 
the receipt of this a week ago. You probably have had a lot 
more time than we have had to assess this, because it is 
fairly comprehensive, it is five pages, and it does address 
all of your concerns. Did it substantially change your mind 
in any way? 


Ms. Morrison: No, it did not. 
: Before you go on to sufficiency of 
records, Mr. Lupusella had a question and it may be on this 
point. 


Mr. Lupusella: Yes, my question has been raised by Mr. 
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Elliot, which was related to the discrepancy of weight when 


the milk was shipped, and you are going to make a comment on 
Tcre 


Ms. Morrison: Yes, I am going to make some comments on 
that, and of course you could ask questions if I do not 
address the point. 


Madam Chairman: Is there anymore questions relating to 
the arrangement at this point, or would you like to wait 
until after sufficiency of records? 


Please continue. 


Ms. Morrison: I will try to be very brief because we 
have been rather long here. 


Page 2 of a letter that we received from the Ministry in 
January talks about the sufficiency of the records. I 
should let you know where these records came from. We 
attached records to our letter of September 14th, and we 
have attached those as well, and they make up page 66 to 69 
of your materials. 


Mr. Bel]: Ignore the names. 
Ms. Morrison: That is right. 


These records were obtained by the Ministry auditor in 
the weeks after the closing of the processor. These records 
were given to us by the Ministry, out of Ministry files. 
These are not records that were made up by the producers. 
These were records which were obtained from the processor. 
Just so you know where they came from. 


We felt that they at least gave a kind of minimum amount 
that could be used in assessing these claims and that the 


claims should not be thrown out on the basis that there were 
no records when there clearly were some records. 


Mr. Bell: The report indicates that these records, you 


conclude these records were made retroactively. What do 
you mean by that and how retroactive? 


Ms. Morrison: These records? 

Mi eel LCS. 

Ms. Morrison: The auditor went into the processor in 
the month following the closing, that is October 1982; is 
that correct? 


Dr. Leesse That is right. 
Ms. Morrison: In the month and month and a half after 
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the closing of the processor is our understanding. 


Mr. Bell: No. Page 43, page 5 of the 22(3) report, 
second paragraph under lack of evidence: 


"The dates of some of entries in the book are not in 
sequence, showing that the entries were made 
retroactively." 


Ms. Morrison: That is another question. 
Mr. Bell: Other records? 


Ms. Morrison: The records that you have at the back of 
your information are the summary records for the month in 
question that were made after the closing of the processor 
by a Ministry auditor. 


On page 43 we are talking about the general records that 
were kept by the processor, which looked like this. They 
sometimes had things out of date order. The reason they had 
things out of date order is the processor would sometimes 
write things down after the fact. So that he would write 
down an entry for 415 and then right after it an entry for 
414. 


Mr.e Bell: This is in the auditor's own hand, he says he 
got from the records he reviewed. 


Ms. Morrison: That is right. So the summary you have 
is a summary of the records obtained by the auditor when he 
went into the processor after the processor closed down. We 
felt that those would be sufficient to make some payment on. 


We sent them over the Ministry, and in this response in 
January these are the things they say about it. 


You will see at page 2, first of all, they say there 
were no scales, so that the "weights recorded were eyeballed 
estimates by a count of eighty pound cans." 


There are a couple of points there. One is that 
probably these people were pretty good at these kinds of 
estimates, and this is, after all, a market deal. So, 
therefore, there is no particular reason why they should be 
over or understimated. If they overestimated, this person 
loses; if they are underestimated, this person loses. On 
the whole one would expect that these people, experienced as 
they were in handling 80 pound cans, would have a pretty 
reasonable handle on this. 


Madam Chairman: Mr. Philip? 


: Can you point to any requirement in the 
regulations that says that there has to be scales? 


Farr & Associates Reporting, Inc. 


Ms. Morrison: No, I cannot. 


Mr. Philip: Is it reasonable to have such a regulation 
if it is important. 


Ms. Morrison: I think that is a point. 


My way of looking at it was, the Ministry had been into 
this processor's plant many, many times, he was a licenced 
processor, they knew there were no scales here. If it was 
the view of the Ministry that having no scales disqualified 
a claim under the Fund, they should have told people that 
they were not covered by the Fund for reasons that the 
processor had no scale. 


There is no suggestion that the people were ever warned 
that the Fund wouldn't cover them because there were no 
scales. If fact, it would have been useful because then 
they would have known about the Fund, which they didn't know 
about. But they were certainly not made aware of this 
problem. 


Secondly, in the second paragraph, the last sentence 
says: 


"Also without pick up slips, a duplicate of which 
should be left with the shipper, there is no 
assurance that all milk pick up is included in the 
record supplied." 


That, of course, will only lead to an underestimation of 
the amount of claim. It certainly would not help the 
producer if all of the milk that is picked up is not 
recorded. They may get paid a little less than they 
otherwise should have got. 


The next paragraph says: 


"This study of records also indicated that the 
processor estimated weights on the heavy side." 


First .OL all, sit) is Very, ditricult for ns to ‘know how, 
looking at those records, they could tell that he estimated 
cans on the heavy side. 


Mr. Bell: It tells you right in the next sentence. 


: Well, I do not think those two sentences 
exactly go together. Estimating weights on the heavy side 
probably means looking at a can and saying it is heavier 
than it is. 


But in any case, there is two points about that; one is 


the Fund would have taken too much money from the processor 
paying into the Fund if he was estimating heavy, so he has 
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paid more than his share into the Fund. 


The second is that when these people started shipping to 
another processor, it says their number of pounds of milk or 
cans of milk were much lower. 


There are a couple of reasons for that; one, the amount 
of milk that is given by milking animals vary substantially 
with the season, as I am sure most of you know. SGri tells 
not always the same amount of milk you ship month by month. 


The second thing is that some of these complainants, 
once they could not sell their goat's milk to this 
processor, once they were not getting paid for the milk, 
sold some of the goats for money, because they needed money. 


So in some of our complainants' information we can see 
by their diaries that they sold goats when they could not 
get money for milk. So their production of milk would have 
reduced. 


Mr. Philip: Could it also be explained by the fact that 
it is normal to crop in September or October and November 
rather than hold them over the winter, in that there is 
likely to be a heavier market for goats made in the -- 


Ms. Morrison: For goat's milk products? 


Mr. Philip: I noticed in the fall, in the local grocery 
stores where we are deal - my family eats goat's meat and 
rather enjoy it - that often there is sales in the fall on 
goat's meat. Maybe there is sales at other times, but it 
just seems to me that leading up to Christmas, a number of 
stores had goat's meat on sale. 


Ms. Morrison: It is often not unusual for farmers to 
try and reduce the number of animals they have to keep over 
the winter. 


Mr. Philip: So they do not have carry them over the 
winter. 


Ms. Morrison: The other thing that one of our producers 
that complained to us did, was begin feeding the goat's milk 
to calves and raising calves instead, because they felt that 
they could not sell goat's milk, they might as well use it 
for something else, so they began feeding calves. Once they 
had done that, then they could not send that milk to a new 
processor because they needed it to feed the calves. 


Madam Chairman: Yes, Mr. Lupusella? 
: Talking about shipment to another plant 


Mre Lupusella 
and they had claimed the lower shipping weights that they 
had at the processor, are we involving in this statement the 
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person in question in this case as well? 


: Sorry, I do not understand the question, 
Mr. Lupusella. 


Mr. Lupusella: Based on the statement of the Minister 
that: 


"This study of records also indicated that the 
processor estimated weights on the heavy side. 
When several of these bulk milk shippers quit the 
processor and started shipping to another plant, 
they had much lower shipping weights than they had 
at the processor." 


Now, are we including the man in question in this case, 
shipping milk as well? 


Ms. Morrison: Some of the complainants. 


: Some. But not the person, Mr. J? Was 
Mr. J involved on this shipment as well? 


Ms. Morrison: Shipping to another processor? 
Mr. Lupuselja: Yes. 
Ms. Morrison::'I do not know, Mr. Lupusella. 


Mr. Lupysella: You do not know, okay. 


Madam Chairman: Did you not actually say that they 
went out of the business of sending the milk but feed it to 
their calves instead? 


Ms. Morrison: Mr. and Mrs. J did that to some extent. 
Whether they shipped some goat's milk to another processor 
after that I am not sure. 


Madam Chairman: That would be an important point, if in 
fact they were using some for calves and shipping some, then 
that would account for a substantially less decrease. 


Ms. Morrison: Right. Another point needs to be made 
about the next paragraph: 


"A number of producers delivered their own milk in 
cans and recorded their own weights, a fact 
verified by Mr. and Mrs. J and Ms. N." 


We cannot not find any basis for this statement. Mr. 
and Mrs. J and Ms. N have not verified that. In fact, when 
you look at the records, the handwriting in the records is 
all the same. 
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Apparently the only person who made records of receipts, 
and perhaps that is why he made some of them 
retrospectively, was the processor, the person who ran the 
processing plant. 


So we can find no evidence that anyone ever entered 
their own weights in the records. 


The next paragraph suggests that: 


"There is a suspicion that the invoices were 
prepared after the processor ceased to operate in 
September and before Dr. G was required to provide 
financial records on November lst, 1982." 


It is difficult for me to understand even if he did do 
this, and we have no information that he did, why he would 
overestimate the amount of milk received. It does not make 
very much sense, to me, for a processor to overestimate the 
amount of milk for two reasons; one, he has to pay more into 
the Fund if he overestimates the amount of milk, and it just 
does not seem sensible to me in any of his income terms why 
he would want to suggest that he received more milk than he 
inetactequc; 


There 1S an Error on page 37, according to our 
information, about the milk delivered in September. The 
Ministry suggests that 7,091 pounds of milk were recorded as 
delivered in September. The processor's book recorded 2,756 
for September. The very last sentence in that paragraph 
says: 


"I find no proof that processor received or 
processed milk in September." 


There is evidence that he received milk in September. 
We do not really care what he did with it. If he processed 
it or did not process it, the producers still brought him 
the milk, and this Fund is not there to pay producers only 
when the processor has processed their milk. It is there to 
pay producers who did not get paid for delivering their 
milk. 


My very last point, so I won't keep you any longer, is 
point Seabout? the provincialy auditormmMmitayomwill turn to 
page 50 of your book, and ignore the names, again I am sorry 
about the problem of anonymizing in these materials. 


Mr. Bel]: What page? 
Ms. Morrison: 50. We wrote to the auditor during our 
investigation to try and find out from him whether he felt 


these were sufficient records or not, and this is the 
response we got. 
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The first paragraph just suggests why he is writing to 
us. The second paragraph is the one which is important. 


"As discussed, our work was strictly of a technical 
nature whereby we assessed whether the Fund's decision 
to disallow the claims was in accordance with the 
applicable regulation. Our conclusion was that as most 
of the claims in question were, in fact, filed after the 
time period allowed in the Regulation, the Fund was 
technically..." and I stress the word "technically" 
",..justified in disallowing those claims." 


The aeuditoresaidsenothingeaboutesutficiencyyotarecords. 
Madam Chairman: Mr. McLean? 


Mr. McLean: A question on that paragraph. Most of the 
claims, how many claims was there other than the ones that 
you have here that you are aware of? Was there several? 


Pra : They were several other claims, those 
people did not complain to us. So this represents the ones 
that we had people complain to our office. I believe there 
might have been another half dozen claims. 


Mr. Dombek: There was a total of 12. 

Madam Chairman: There was a total of 12, is that what 
you said, Mr. Dombek? 

Mir .eMeLean: Thankyou. 


Madam Chairman: Mr. Philip? 


Mr. Philip: If we add up the arrears of the claims that 
you presented, we are talking about $5,114.32. Now, you are 
Claiming for two months arrears because of the limitation 
under the regulation, whatever it is, it is second to the 
last one, if I remember correctly. The 60-day regulation 
under 14. What is the total amount that would in fact be 
paid out were your recommendation accepted? 


Ms. Morrison: I believe the total amount is just under 
$4,000, about $3,800. 


Mr. Bell: I am sorry, can you spread it among the four 
complainants, please? 


Ms. Morrison: Yes, I can. I think that we would 
Suggest payment of the two latest months -- No. If we take 
the first two claims for each, that is June, July for Mrs. 
Jeaewuly, fugustetOleMiemand*Mrs. Or; uune; July for Mr. P, 
and July, August for Ms. N. 


Mr. McLean: Why would you give two for August and leave 
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two out? 


Ms. Morrison: It can only be for a 60-day period 
accordingeLOntne plimitatioOn in athe Statute .— Wesadgree that 
the Fund cannot pay out more than 60 days worth of claims, 
that is Section 14. 


adam Chajrman: aaa. (eb Glial ere 


ME. Philip: gli ME. belies! -Somecne scl ceawantc, LO 
continue questioning on the figures, but I have a question 
On the provincraleauditore 


Ms. Morrison: Yes. 
@irman: Any further questions on these figures? 


Mr. Philip: Can you give us the reference of the 
provincial auditor, was it just during a routine audit of 
the corporation? In other words, of the Fund for Milk and 
Cream Producers that he turned in his report? 


Ms. Morrison: As far as we know it was a routine audit. 
Page 3 of their submission to us in January just says the 
provincial auditor after reviewing the claims supported the 
position. 


They had said that the auditor supported the position 
all along, which is why we wrote to the auditor and asked 
for information about that. 


Mr. Philip: Now, would this have been a contracted out 
audit or one done the provincial audit's office? 


Ms. Morrison: In our letter he says our audit of the 
financial statements of the Fund for Milk and Cream 
Producers Eor ithe year vended Marcny3si 7.1983. 


Mr. Philip: Well, this may be something that I may want 
to take up with the provincial auditor. But it seems to me 
quite out of keeping with the provincial auditor not to 
comment on the need for checks in the process. 


First of all, you have a producer that is not informed 
of the regulations in the programming which he has entered 
into which money may be sent out, and that is quite contrary 
to even the HUDAC home warranty program that is filled with 
such atrocities and abuse of process, at least hands the new 
homeowner the regulations. It it may not be worth much, but 
at least they get them. 


Secondly, the factory is not informed of the need to 
take weights, and one would have thought that the provincial 
auditor would have commented on that, if that was a check on 
the monies that might be sent out. 
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Thirdly, as the provincial auditor has commented on in 
numerous other occasions, there is usually the need when a 
new participant enters a program, namely a factory or some 
other - and we have just been through Idea Corporation, so 
we know what that was all about - for a little more 
Vigilance on the part of the governing government agency 
during the early stages to ensure that there is some 
compliance and that things are okay at least during the 
first few months until we see that things seem to be 
functioning. 


Yet you aré*sayingethat sthesprovincial wauditor did not 
comment on any of these processes that appear to be 
certainly less than adequate by the corporation, namely the 
Fund for Milk and Cream Producers. 


Ms. Morrison: This is all we got from the auditor. We 
do not know what their report might look like. They have 
relied upon the auditor as authority that there were 
insufficient records. So we wrote to the auditor saying, 
were there insufficient records. 


: So their report is simply not a complete 
report which they might have given to their client, namely 
the Fund for Milk and Cream Producers, but rather a response 
to your enquiry? 


Ms. Morrison: The auditor's report about the Fund for 
Milk and Cream Producers we do not have. What we do have is 
a letter from the auditor answering our question about their 
audit, and that is what appears at page 50. 


Mr. Philip: Well, the process of the provincial 
auditor, so that members of the Committee that may be new, 
and not members of the Public Accounts Committee would 
understand, is that the auditor would only turn out a public 
report if the offending body did not comply to some of his 
Suggestions. 


So the auditor - and we may want to talk to Ministry 
staff on this - the auditor may have well pointed out 
deficiencies to them, and as long as they complied and said, 
yes, we are correcting it, and it appears that they have 
corrected it, at least the problem with letting the farmers 
know that there is a program and that there is a Regulation 
391, and that there are certain responsibilities for the 
farmers under those regulations, which they did not know 
about, he may well have commented, and that would be an 
internal working document that nobody would have their hands 
on, and indeed the auditor would refuse unless he had the 
Girection of a committee of the Legislature, something like 
that, to’produce the paper. 


Madam Chairman: Are you concluded, Ms. Morrison? 
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Ms. Morrison: Yes, I am. 
adam j an: Mre7Bell? 


Mr. Bell: Just before we are, I think we have got to 
tre this ‘up; 


The Ombudsman concludes in his report that the denial of 
the applications for payment is in the language of your 
legislation, and I think referred to somewhere in the 
report, is unreasonable. 


Ms Moriyson;: Ghat “is right. 


Mr. Bell: Page 8 of your report, page 46, the first two 
paragraphs seem to me to fairly succinctly tie it all 
together as to the facts that you are replying upon, and the 
reason for the conclusion of unreasonable; is that correct? 


Ms’. Morrrson : “That srs correct. 


Mr. Bel]: The recommendation is that the first 60-day 
period in each of the claims, as we have just discussed, be 
paid. The recommendation is directed to the Ministry. 


MSteMOL EP YSOn ser trat mee rrgne. 


Mr. Bel]: Should it be also be directed to the 
Commission? 


Ms. Morrison: I have a document from the Ministry which 
is &@ memorandum from the Assistant Deputy Minister of the 
Ministry of Agriculture and Food to Mr. McMurchy, who is the 
former Director of the Fund, re this processor, and I can 
give you a copy of this, in which the Assistant Deputy 
Minister says, and I quote: 


“I approve the recommendation of April 25th which is a 
recommendation that the claims be denied, and the 
Minister has no objections, as you can see from the 
attached." 


The attached is a memorandum to the Assistant Deputy 
Minister from the Minister of Agriculture saying: 


"I intend approving this attached recommendation from 

John McMurchy subject to any concerns you may have." 

So the refusal of the Fund to pay the complainants their 
claims was subject to the approval of the Minister, and he 
gave his approval, which was forwarded to the Director of 
the Fund by the Assistant Deputy Minister. So it seemed 
appropriate to us that the Ministry should take the 
responsibility. 


Mre Beli: As long as we understand that you are 
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comfortable and believe that a recommendation made by 
whomever to the Ministry, will result in the implementation 
of the same by the Commission. Your colleague beside you is 
shaking his head, so we will have some discussion from him 
later in, the day. 


It is not for us to tell you to whom the recommendation 
is or should be addressed; it is for you to tell us what you 
are comfortable with. 


Ms. Morrison: Well, the reason our recommendation is 
made to the Ministry is that the Ministry approved the 
decision of the Milk Commission to refuse the payment out of 
the Fund. If the Ministry has the power to approve the 
refusal to pay out of the Fund, it would seem reasonable 
that the Ministry has the power to order the Fund to pay. 


Mr. Bell: Why did you not make the recommendation to 
the Commission, though, in addition to the Ministry? 


Ms. Morrison: Good question. 
Mr. Bell: Is there an answer? 


Ms. Morrison: I think we believed that the Ministry was 
responsible for the Milk Commission because the Ministry 
approved the peeeg ue about whether money should be paid 
Qute thes Fund. 


If we sent the recommendation to the Milk Commission 
they could just say, well, we cannot do this because the 
Ministry has to approve and you did not recommend to the 
Ministry. 


Mee bert: © ir you’sent rt “to both; you woulo catch them 
both ecnough. 


Ms. Morrison: We might have done. That kind of 
technicality is quite a lot like the technicalities that 
have been involved in this claim all along. 


Mre bel: "Okey. “I “have™no further questions. 


Madam Chairman: I have just one. I am looking at the 
claims we have before us, the 60-day period, and let us just 
move even to Ms. N who made a claim on October 28th. 


I guess I am wondering where you got your 60 days, in 
that if we are to extend what we consider the time period to 
be from the 30 days from the last day the milk was delivered 
and look at it from the 30 days from the date which it 
should have been paid, so in fact we are looking at your 
45-day period interpretation, even with that, July and 
August, andjJuly in particular wasevery, very,avery late in 
terms of claim. We are talking 28 plus, 58 days in the 
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Ministry's interpretation, so 58 days. 


So what is the basis of here, where can we base our 
Claimaonn [Sel cool sec Gl Crm as OD aie 


Mstw Morrison:  Sectrone1 4. 


irman: Section 14, that allows it? No. 
Section 13 allows that the circumstances of the case may 
takes intoga ct. 


Why did you not, say, for instance, for Ms. N, look at 
August and September, August being 13 days late in your 
interpretation and September being on time? 


Ms. Morrison: Our recommendation was made for the first 
two months because a number of these producers reduced their 
shipments to this plant when they were not getting paid 
during that summer. So it seem sensible to that us that 
when they made an application for all of these payments 
which were missed, that we should, using the terms of 
Section 14 of the Regulation, limit the paying out to a 
period of 60 days and take the 60 days in which they shipped 
thesmostiimilk. 


Madam Chajrman: Mr. Carrothers, did you have a 


question? 


Mr. Carrothers: Just really the same. I wondered why 
you chose the first instead of the last, because the last 60 
days, some seemed to be on time perhaps, and the others very 
close to being on time. I guess what you are saying is you 
have chosen the highest 60-day period. 


Mec Morrison: Thatwis right. £Theysdidanoctwgety paid for 
any of this milk, and it seemed a sensible recommendation to 
us that they sShotld get paid for as much Of Tt as jpossible- 


We have argued that the lateness should not be used 
against them in any case. But if this Committee were to 
decide that they could only support those ones which were on 
time, then that recommendation from the Committee might be a 
different recommendation. 


Madam Chairman: That is exactly what my point would be. 
That 1£f the Committee decides that the late filing cannot be 
agreed to, that we do find everything late except for those 
that were on time no matter whose interpretation, my concern 
would be here that in fact those that were on time, under 
your recommendation, would be denied under the Fund. 


Ms. Morrison: I think the Committee is free to make a 
recommendation which takes that into account. 


Madam Chairman: Mr. Carrothers? 
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Mr, Carrothers: It is another point. I just wondered 
if you happened to know if any of these producers filed 
claims into bankruptcy? 


Ms. Morrison: Not that we know of. 


Mr. Carrothers: You do not have any idea whether they 
did on did pot. 


Ms. Morrison: I am afraid we do not have that 
information. 


Madam Chairman: Any further questions at this point 
before the we move over to the Ministry of Agriculture and 
Food? 


Mr. Dombek, you will be speaking on behalf of the 
Ministry..0f Agriculture and Food? 


Mr. Dombek: Thank you very much, Madam Chairperson. 


Beside me is Mr. Kenneth Knox who was the Chairman of 
the Milk Commission of Ontario and is now the Chairman of 
the Farm Products Marketing Commission. 


As you may be aware, the Legislature in late December 
passed legislation that altered the name of the Milk 
Commission of Ontario. 


If I might, I would like to address a few of the 
technical aspects of this to clarify things such as the 
recommendation, and so on. I think some the questions that 
had been raised by Mr. Bell and by members of this Committee 
need to be addressed. 


Then, secondly, very briefly what I would like to do, is 
to just comment on the three issues that Ms. Morrison spent 
azconsicerable amountwor. time On.selawill not co into a lot 
of detail on that because I think some of the queries that 
were asked by this Committee will answer some of those 
problems. 


First of all, I would like to preface my remarks by 
indicating what the position of the Milk Commission of 
Ontario is and what the position of Minister of Agriculture 
and Food is. That can be found on page 49 of the material 
that is before you. I am sorry, I am going to refer to page 
a0 meet nkelt 1 Saloy bee o2. ee eS pul tei SG apages oa and.) os OL 
the material before you. That is the response of the 
Minister of Agriculture, and it is dated October 8, 1986, 
andele wes, sent .cO Dre Hill: 

Basically i think that in,the.thirdsand fourth 
paragraphs there, it sums up quite accurately the basic 
premise that the Milk Commission of Ontario and the Minister 
of Agriculture and Food is working from. That is that the 
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Milk Commission, as a board to administer this fund, has a 
fiduciary duty to all of the processors and producers of 
milk?in this’ province.» Part or that fiduciary duty is: one 
in which they have to act as a trustee of those funds. 


So any of the decisions that they make, whether it 
amounts to 10 per cent of the claims that are filed since 
the Fund came into existence or not, are based on that basic 
premise. 


Now, as I said, that is basic philosophy that I want to 
work from. 


I would like to comment on whether this recommendation 
should have been addressed to the Ministry of Agriculture 
and Food or the Milk Commission of Ontario. 


First of all, the Milk Commission of Ontario is) a body 
corporate established under the Milk Act. The Milk Act in 
Section 3 -- now, of course, this has been amended by recent 
legislation, so we have to take that into account. All that 
has changed is the name. It is no longer the Milk 
Commission of Ontario, it is now called the Farm Products 
Marketing Commission. What happened was there was an 
amalgamation of the Farm Products Marketing Board and the 
Milk Commission of Ontario. 


However, during the time of this complaint the Milk 
Commission of Ontario under Section 3(1) was continued and 
it was a body corporate responsible to the Minister. 


Going from there we can see that’ the Farm Products 
Payments Act, the Regulation 391 indicates that the Board 
that administers the Fund in Section 2 and 3 is established, 
and in Section 3 it is the Milk Commission of Ontario that 
administers the Fund. 


I would also like to refer to the documents that the 
Ombudsman's staff have provided you. 


Page 49 of that material you will see a letter to Dr. 
Dan Hill dated May 20, 1986, that commences on page 48, and 
going over to page 49 I refer you to the penultimate 
paragraph. 


"Finally, your conclusion states that the Ministry's 
decision not to pay claims was unreasonable." 


Madam Chairman: Hansard, delete the reference to the 
claimant. It says "decision not to pay" and then there a 
word, , Gelete that word, please. 

Mr. Dombek:° If I may apologize to the Committee. 


Mr. Bel]: We have our own fund around here, not to 
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consist eorecoat.s milk; butwecook ies . 


Mr. Dombek: I will ensure that some are obtained during 
the break, along with milk. 


I must apologize to the Committee, and perhaps I can 
just explain my error there. Of course we have been dealing 
with this as dealing with human beings and real people, and 
now we are down to initials and initials that do not even 
refer to the actual people, and it is somewhat confusing. 


So any ways, back to the penultimate paragraph. 


"Finally, your conclusion states that the Ministry's 
Gecision not to pay claims were unreasonable. 
It should be pointed out that the decision not to pay 
Wke =e 1 -WaS,a decision, of. the MilksCommirssion Jot 
Ontario and not the the Ministry of Agriculture and 


Food.” 
Madam Chairman: Mr. Philip? 
Mr. Philip: Well, we can play jurisdictional games, and 


we have played this with other agencies including the HUDAC 
home warranty program. I suppose that if the Travel Agent's 
Compensation Fund came here they might try the same thing. 


The fact is that the negotiations were with you, whether 
the directions from the Ombudsman were sent directly to the 
Minister of Agriculture or not, you were aware that the 
direction was to you. So I am not impressed by any kind of 
argument that says some how she went to the wrong office. 


Mr. Dombek: No question about it. All I am suggesting 
to you, Mr. Philip, is that when this Committee, if it 
decides to make a recommendation or something along that 
line, that they at least address it to the right party. 


Madam Chairman: Could you tell us who that party is? 


Mr. Dombek: The Milk Commission of Ontario. Sorry, it 
will be the Farm Products Marketing Commission. 


Mr. Bel]: I think what you are saying is that in the 
event that the Committee decided to support the Ombudsman's 


recommendation, the Ministry and the Commission would prefer 
a recommendation to be read in that way? 


Mr. Dombek: That is correct. 


Madam Chairman: Thank you. That has been very helpful. 
ewatvamebine wrth? that. el thought in reading 


your letter of May 20, that you were ay Ow Om rr atGuan r 
Oneamtechhntcal ity. alfmehatcwirsenct nyoureintent;,.,1liameSOrry. 
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Mr. Dombek : Now bt ehemayesay wING Phil Upbaethe 
Ministry of Acriculturegang Food, -andul tChinkgthat coulLaupe 
substantiated by Ms. Morrison, we have always tried to 
cooperate, and I want to address a second issue. 


But in any event, I think as Mr. Bell has quite 
correctly pointed out, that is the position as to any 
possible recommendation. 


Now, I would just like to comment. Mr. Philip made a 
comment and the Ombudsman made a comment as to the lateness 
of the January 19th reply. We agree, that reply was late, 
and we apologize to the Ombudsman for that. 


I should point out that that was not a reply toa 
Section 19(3) letter. That was request for further 
information. 


The Section 19(3) letter had preceded this by some 
considerable amount of time, and what we were doing was we 
were trying to obtain some additional information in order, 
Lt epossible, ptoOssettlegeni sc. 


Inet act), if sr.can lene Voustostnes Ll TrSte paces Ore Liar 
letter, about midway down, on the January 19th letter, that 
was some of the material that was handed out, Dr. Collin, 
the Assistant Deputy Minister of Marketing and Standards, 
says: ie 

"I apologize for the delay in replying to your letter, 

but my review to respond to these issues has taken into 

account files of both Farm Products Marketing and Dairy 

Inspection branches, and interviews of the staff 


responsible for the licensing of Ml. 

Mr. Bell: Delete that again. 

Mr. Dombek: I am going to have to beg the Committee's 
indulgence. Again, I apologize. 

Madam Chajrman: Are you going to be referring to this 


letter very often? We could certainly provide you a copy, 
our copy which has been sensored, if you will. 


Mr. Dombek: I may have one. 


m Chairman: Make sure you have one and then that 
will assist you, because I have the feeling that each of us 
is going to have a cookie by the end of this presentation. 
Thank you very much. 


Mr. Dombek: So in that respect, I just wanted to 
Clarify that one particular point because I did not want it 
to be taken as a -- I hope that the Committee would realize 
that we do deal with the Ombudsman's complaints seriously, 
on this and many other matters. We have had many meetings 
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with the staff of the Ombudsman and we do treat their 
complaints with the greatest respect. 


When we feel that we do require further time, I think 


Ms. Morrison can verify this, we do write to them and we do 
ask for additional time if necessary. 


Those are just two sort of minor matters, and I agree 
with you, that they are minor as to some of the items that 
were raised, I guess preliminary matters by both Dr. Hill 
and Ms. Morrison. 


I would agree with Mr. Bell in his interpretation, I 
think, goDreSection 67¢3)is0f Ontario Regulation 3 929 That is 
the section that says: 


"An application in Form 1 shall not be made later 
than the 30th day next following the date on which, 
(a) the payment in respect of which the application 
is made became due; or (b) the whole or any part of 
the dealer's assets has been placed in the hands of 
a trustee for distribution under the Bankruptcy 
ACU... 


I think that quite clearly we have been dealing with 
this as a matter under Section 7(3) (a) and not as a matter 
under 7(3)(b), simply due to the fact that the facts, as Ms. 
Morrison presented, would indicate that the bankruptcy of 
the processor occurred much later. 


Madam Chairman: Mr. Bell? 


Mr. Bell: What does that mean then? We know the 
processor now has gone bankrupt. What do you say it 
changes? 


Mr. Dombek: It doesn't change anything. 
Mr. Bell: Why? 
Mr. Dombek: Because when the original claims were made 


by the complainants, they were making their claims under 
PLS Cas. 


Mr. Bel]: Well, I think, with respect, they were making 
their claims under 7(1). 


Mr. Dombek: Yes. But I think 7(3) (a) applied in that 
particular circumstance. The processor at that time was not 
in bankruptcy. 


Mr. Bel]: Okay. But why cannot a subsequent act of 
bankruptcy extend everbody's filing period? 


Mrnsapomber: Selsdo not ithink ithawvithat lis! the’ intent of 
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the Regulation. The Regulation is meant to cover two 
Situations; one, where a processor would go bankrupt and as 
a result of that could not make any payments, and has filed 
for bankruptcy, and then of course 7(3) (b) would apply. 
That is the way I think the Milk Commission would interpret 
tia. 


Mr. Bell: How is that different in this case? Because 
it was always available to the processor to make these 
payments even after the application was made. 


Mr. Dombek: That is right, it was. But the processor 
dvd pnot mand ithat hs thercrux of tthesmattenvewif the 
processor had, for example, stopped processing but continued 
to make the payments, or had continued to process and make 
the payments and then had gone bankrupt, then 7(3) (b) would 
come into existence. 


Mr. Bel]: Let us just test it. Let us assume that none 
Ofethenfour hadeiiited thei neappiuicatians, onsathneiday. 
indicated and none had filed the applications on the date of 
the bankruptcy, either the petition or the assignment, do we 
agree that in that event 7(3) (b) would serve to revive, if 
you will, a filing date that had previously expired by 
7 (a3 J) Ca a? 


Mr. Dombek: No, I don't think that 7(3) (b) is regarded 
ASRS VdliVil Nica) boat a 


Mr. Bell: Bad word, bad word. But you would agree that 
whereas the 7(3) (a) filing date had expired, there was a new 
filing date created by the act of bankruptcy? 


Mr. Dombek: That is correct. And if other applicants 
to the Fund had filed using 7(3)(b), because of the fact of 
the bankruptcy, then that would have been fine. 

However, to the best of our knowledge, we are not 
certain that the processor in this particular case ever did 
Finish Off and, go. bank rupe:s. 

Mrs Bel: Well, I thought you said he did. 

Mr. Dombek: I think that was raised by the staff of the 
Ombudsman. 

Mr. Bell: I thought you nodded your head. 


Mr. Dombek: The individual that was running the 
processor filed for and I believe went bankrupt. 


Mr Bell Bureyourdre nolLe sure it “Cheecorporari one. 
Mr. Dombek: ) The ‘processing ‘corporation, ‘right: 


Mrs Bell: (oMy sinformationtis that ‘theicharter dissolved 
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in .diune o1r2lgss. 
fadam aj an: sr... Jonnson? 


Mr. Johnson: How many things were filed by the 
preducers against this processor? 


Mr. Dombek: Twelve. 
Mr. Johnson: Twelve. Four were rejected and -- 


Mr. Dombek: All twelve were rejected for various 
reasons. 


Mr. Johnson: All twelve? 

Mr. Dombek: Yes. 

Mr. Johnson: So there was no claims paid against it? 
Mr. Dombek: That 1s eorrect. 

Madam Chairman: Mr. Philip? 


: Those whom you say then are covered under 
Or would have been covered if they had met the time frame 
under 3(a) were not covered, is it your understanding then, 
now that we have ascertained, I believe, that there was a 
bankruptcy filed, that any one of those would have been 
covered under 3(b) if they had refiled? 


Mr. Dombek: No, I think what we have ascertained is 
that in this instance, the facts are that the individual 
that waS running the processing plant filed a personal 
bankruptcy and not a bankruptcy on behalf of the processing 
agent. slic hink athat intormacionnthataMr.~hellohas: that athe 
articles of dissolution of the processor came about in 1985. 


: I have a question. My question is in 
relation to'the dissolution of “the corporation. “What I 
don't understand is the reason why the Ministry of 
Agriculture and Food, or the Ministry of Milk-- 


Mr. Dombek: Milk Commission. 


Mr. Lupusella: --Milk Commission, refused to accept 
even the claims which had been filed on time? 


Mr. Dombek: For various reasons. I think that has been 
related somewhat by Ms. Morrison. Where someone did file on 
time, if they could have given sufficient documentary 
evidence to approve their claim, then the Milk Commission 
would have looked at those documents. I plan to get into 
that later on. 
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Mr. Lupusella: So one of the main reasons was, for 
example, in this case, neither the records of the producers 
nor the records of the processor could meet the test since 
the number of cans of milk received did not accurately 
reflect the amount of milk contained in those cans. Is this 
one of the reasons? 


Mr. Dombek: That would be one of the reasons. 


: Now, if this is the case, why on page 
2,, again on the document presented before us by Ministry of 
Agriculture and Food, the Commission did not accept, for 
example, on Section i, the last paragraph: 


"This study of records also indicated that the processor 
estimated weights on the heavy side. When several of 
these bulk milk shippers quit the processor and started 
shipping to another plant, they had much lower shipping 
weights than they had at the processor." 


So why did the Commission not take into consideration 
the less weight in question? 


Mr. Dombek: Just to clarify, you are suggesting, I 
think, Mr. Lupusella, that the Commission should have looked 
at the milk that was delivered to subsequent processors and 
used those records? 


ME. Lupusella:=" Exactly: 


Mr. Dombek: I think that would have been in breach of 
that fiduciary duty that the Commission has towards the 
Fund. *ine= reason rors that Ys that progucero=are= only 
eligible for the milk that has actually been shipped to the 
processor that has failed to pay them. As such, to use 
subsequent records to justify or verify the amount of milk 
shipped would not be fair to the Fund, which is -- of 
course, you have to remember, the Fund is not government 
monies; it is a fund of private sector monies that comes in 
from some processors and all producers in the province. 


Mr. Lupusella: Did the Commission have problems to 
accept the evidence that milk was not shipped? 


Mr. Dombek: Pardon me? 

Mr. Lupuselja: Did the Commission have problems to 
accept the premise that the milk was not shipped to the 
processor? 


Mr. Dombek: I think the Commission had some problems 
with that for the month of September. 


Mr. Lupuseljla: Just for one month? 
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Mr. Dombek: That is right. 


Mr. Lupusella: What about the remaining months in 
question? 


Mr. Dombek: We think that the milk was shipped but the 
Milk Commission's position is that the records are so feeble 
and unreliable that it is impossible to ascertain the amount 
that was actually shipped. 


Mr. Lupusel]la: Okay? Thank you. 
Madam Chairman: Mr. Carrothers? 


Mo eCarrothers:* Iejust wanted to geteback-=to 7(3) for a 
second. 


You seem to determine that the company may not have gone 


bankrupt, but just kind of expired. What happened to its 
assets? 


Section 7(3) also refers to the Bulk Sales Act. Was 


there a disposition of its assets under that Act, do you 
know? 


Mra DoOMpck: “Dbreould mot “tel lyous 
Mr. Carrothers: It must have something that was sold. 
Mr. Dombek: We do not have that information. 


Mr. Philip: How can say that that section does not 
apply fsince™there wis’ an “or” in “there? 


Mr. Dombek: Because of the fact that the company went 
into either voluntary dissolution or was dissolved by the 
company's branch in 1985. 


hilipesut? your are just saying*that you do not 
know whether the company was covered under the Bulk Sales 
Act. 


Mr. Dombek: Well, we know that the company was not 
placed in the hands of the trustee. 


Mr. Elliot: Can I make a point of order, please? 
Madam Chairman: Yes, Mr. Elliot. 


Mr er io ote Hethinkistor the Yrecord to be “correct, “that 
people should be addressing their questions through the 
chair, because I notice the heads of the Hansard bobbing 
over there. There was several comments injected here that 
were not recognized by the chair. I do not think that is a 
good idea. 
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Madam Chairman: Thank you, Mr. Elliot. 


Mr. Philip, will you make your point about the Bulk 
Sales Act? 


Mr. Philip: May I ask a supplementary then? 


Madam Chairman: Is it a supplementary on a point? We 
have a few people in line. 


Mre Philip: It was a supplementary on that point. 
Madam Chairman: You will have to ask Mr. McLean first. 


Mr. Philip: Mr. McLean, may I ask a Supplementary on 
your point? 


Mr. McLean: Go ahead. 
Madam Chairman: There, Mr. Philip. 


Mr. Philip: The operative word under Section 7(3) (b) is 
"or" ..,NOW,4cld iw understand, you. Corrective to sayvetnatnyou 
do not know, you are convinced that they were not covered 
under the Bankrupcy Act because it was individual 
bankruptcy, but that you do not know whether it was covered 
under the Bulk Sales Act? 


Mr. Dombek: Well, there would have to be a trustee, Mr. 
Philip, put in to sell the assets under the Bulk Sales Act, 
and that knowledge would have come to our attention if that 
occurred, pandl it) certainly: gids nowwoccure. 


Mier ae: Okay. 
Madam Chajrman: Mr. McLean? 


Mri, Mebean: Thank you. *This Regulation 39) rs) that 
what all producers in Ontario are regulated by? 


Mr. Dombek: All milk producers, yes. 
Mr. McLean: And shippers? 


: Okay. On page 3 of the handout we got 
today, second paragraph under Application of Claim Period: 


"All milk producers in Ontario paid monthly. Payment 
for the previous month's milk is due on the lst of 
every month, and payment has to be made on or 

before’ Chesil Sthie 


I see a problem here with this, they were not always 
paid by the 15th and there was some other problems. 
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TReewWriter?) of? this®letter,Siswhe indicating that, all 
producers have to be paid by the 15th of the month? 


MraeDombek ea No.mmlethink= perhapseit"is=ae poor ychoice,of 
words. My understanding is, and I stand to be corrected by 
Mr. Knox, that it depends on the shipping and payment 


arrangements that each company has with its producers. Is 
Chatecorrect? 


So in this particular case, the payments would have been 
due at the beginning of the month. After you shipped your 
milk for say the month of August, at the end of August you 
would have been due -- your payment for that month's 
shipments would have been due. 


Mr. McLean: What you are saying here is that it must be 
paid on or before the 15th? 


Mr. Dombek: That is right. 


Mr. McLean: What you are saying, the fact was that they 
were late in filing their claim because they did not get 
paid on the 15th, so therefore they were not aware that they 
were behind. 


MresDombeks~ # PEP l%canvref ersyou.to some of -the 
documents, such as the document that was provided by the 
Ombudsman's office on the claims on the Fund for Milk and 
Cream Producers, it was in the material handed out today. 
It is this document here. 


What our position would be is if these claims were filed 
in time, that payments for the month of June, for example, 
in Mr. and Mrs. J's case, would not be eligible, because it 
would certainly be outside of the time limit. 


What we are saying is that if there was eligibility in 
Mr. and Mrs. J's case, that it would be for the milk they 
shipped in the month of August, because they filed their 
claim on the September the 16th. 


Mr. McLean: Well, in 1983, and Mr. Philip referred to 
it earlier on, the Dairy Inspection branch sent out copies 
CLeRequULaritOney 3 ole cOMEVErys PLOdUCer a L presume, inathe 
province. That must have been an indication that there is a 
lot of producers that had no idea what Regulation 391 would 
be. 


Mr. Dombek: Perhaps I can give you a little bit of 
historical background again. You will have to bear with me, 
I may need some assistance from Mr. Knox or one of the other 
officials from the Milk Commission here. 


The Milk Fund had been in existence for sometime, and 
basically it was dealing with milk from cows. The goat 
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industry then became sort of a novel kind of occurrence. 
There probably were some producer of goat's milk that were 
probably unaware of the sophisticated nature of how milk is 
bought and sold in this province. 


As members are probably aware, milk is sold to the Milk 
Marketing Board, and so on. 


So there was this new group of people that felt that 
there was a niche in the consumer market for goat's milk, 
and so they were sort of getting off the ground, and there 
may have been a little bit of -- well, there may have been 
some lack of knowledge compared to say a dairy farmer that 
had been in production for a number of years. 


Madam Chairman: Mr. Johnson? 


Mr. Johnson: Just referring to this handout again, Ms. 
N, her claim October 28&hfsintluly? 3 45¢ng@Angist,. 377; 
September, 311. So really there is not much difference 
between the full month of July, the full month of August 
and the month of September. Yet in September I thought the 
company folded, September 8th. 


Mr. Dombek: Yes, this interesting because the claims - 
and this is part of the problem about verifying these 
claims - when officials from the Dairy Inspection branch did 
an inspection of the processor on September 9th, the 
processor was no longer there. He wasn't processing any 
milk. Sovfom a peniod of elghthdaysyaiMrewandiMes. tJ gandiMs. 
N produced a fairly considerably amount of goat's milk. 
Sorry, Mr. and Mrs. 0. 


Mr. McLean: Well, just in reference to Ms. N, the 
amount of shipped was nearly as much as the whole month of 
July and August. 


Mr. Dombek: That is correct. That was part of the 
difficulty pelethink,) thatscotf beraleshadtinntrying sto -juSstiry 
that: Kind Of claim. 


Mr. McLean: Madam Chairman, I was not finished the 
questions I had. 


Madam Chajrman: Mr. McLean? 


Mr. McLean: It is not clear to me yet, when the 
Regulation 391 puts the deadline on to people that want to 
make <a jiclaim, tand4l \findathatedifireult stogaccept when va lot 
of .producersware motepalidyongthe Sth es hethink éthatewould 
be .true in you saying that, would it not, that a lot of 
producers in the Province of Ontario are not paid by the 
15th?) 1 am speaking to the KRequiation ss 915 


Mr. Dombek: I think payments are very prompt. The way 
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Ene wsysten works, panrticularlyiwwithscow Ss milky asethat if a 
processor does not make a payment on time, they have to make 
their payment to the Milk Marketing Board which then makes 
its payment to the individual producer. So if I am a dairy 
farmer, I sell my milk to Milk Marketing Board, who then 
sell it to various processors, whoever they may be. 


Consequently, if the Milk Marketing Board does not 
receive payment, it can then make a claim on the Fund. 


The other method that the Milk Marketing Board has is to 
insist that processors pay for their milk COD, cash on 
delivery. If they feel that there may be some problem with 
the individual processor, they can demand payment for the 
milk right up front. So there is a substantial difference 
in that respect. 


Mr. McLean: I find it hard to accept that the farmers, 
because they go over their 15th deadline and file, they have 
less time to file because they do not know whether they are 
GOL omGOsOe te Dal. Olnecie slot OTOL er oui. 20 tse mel en £ 
they do not get their cheque on the 20th then they are going 
to say, well, I have got to file, and not knowing the rules 
and regulations they could be far over the deadline. 


From what I am gathering here, this is only part of the 
basis that you are denying the claim. 


Mr eDombekr sei nat S16.5n) Ghtyasl CoS uOnLy spar t. 


Mr. McLéan: That is right. But to me it is a very 
Imporvante pert. 


Mr. Dombek: I think, as Ms. Morrison quite correctly 
pointed out, Mr. McLean, there is discretion on the part of 
the Milk Commission to extend that time frame. 


Let me give you an example. Let us say that a producer 
was out of the country at the time the processor went 
bankrupt or failed to make his payment, producers do leave 
the country, they may go south, or whatever it may be. If 
he or she came back and realized that they had not received 
that payment when it was due, then the Farm Products 
Marketing Commission can take that into account. So there 
is discretion there. 


Mr. McLean: It would not surprise you, to let you know, 
that most of the producers are not paid until the 19th at 
the earliest and lots of them on the 20th, or later of the 
month? 

Mine KnOx: “elie l mighe Lrespona tOrtnate 


Madam Chairman: Just make sure that you do so to the 
microphone. 
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Mr. McLean, when we are being serenaded by this, we need 
ay littlesbit higher youme/Psorry «ai thank Your Veryemuci: 


Mr. Knox? 


: Thank you. The comment Mr. McLean makes 
which is when farmers receive payment for milk, and he is 
suggesting that would we agree that it might be the 19th or 
20thy 


The situation of cow's milk where the Milk Marketing 
Board sends out the cheques to the farmers, they place those 
cheques in the mail on the 15th. The farmers have an option 
Of asking, the’ MilkeBoard to,putedirect lysinetnes: bank 
accounts the cheque, in which, I would submit, they would 
have their monies by the 16th. But in the cases where the 
farmer chooses to have it mailed to him, it in fact may be 
the 19th or so before they get their cheque. 


If the Milk Board is aware of any major concern in the 
postal system, they have reverted to sending out those 
cheques with the milk transporters to ensure that the 
farmers get those before the end of the month. 


Mr. McLean: Then would you take it upon yourself to 
investigate and make sure that those direct ones are in the 
bank by the 16th of the month? 


I just happened to have been in the business for 28 
years, and they are not deposited until the 21st of the 
month. So maybe in your new role as Chairman, you should 
check into the rules and regulations, how you are treating 
your dairy farmers. 


Mrs Knox: li ewould qladvtopdosthat, sir. 
Madam Chairman: Mr. Bell? 
Mr. Bell: This is just to clarify. The question of the 


Gue date is something this Committee is going to have to 
wrestle with and decide. 


Either or both of you gentlemen, Collins' letter January 
19, page 3, speaks to something called a standard procedure 
used as due date for payment of milk. 


Now, I want to understand for the Committee, you are not 
saying that the due date you describe in this part of the 
letter is the only due date that the legislation or the 
regulation contemplates, are you? 


Mr. Knox: I am sorry, I am not familiar with the 
letter. 


Mr. Dombek; JI think dielecan maybevexpl ain Mreabel) 
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is right here. I think what he is saying is that what is 
described on page 3 of Dr. Collins' January 19th letter is 
Only one circumstance. That there may be other 
circumstances for payments. It is just that the industry 
seems to follow this rule, and other payment dates are 
exceptions. 


bsowthats1-c: 


Mr. Bell: First of all, the regulation contemplates and 
permits, I suggest to you, more than one due date. You are 
nodding your head yes. 


Mr. Dombek: Yes. 


Mr. Bel]: And due dates in addition to the one you 
Gescribe on page 3 of Collin's letter. 


Ure. DompDek:= Yes. 

Mr. Bell: For example, you used the COD matters. If 
one were on a COD basis with a processor, on the 3rd of 
February when a supply of milk was delivered, there would be 
ampaymenteror that day. 

Mr, Dombek: That is right. 

Mr. Bell: And the due date would be February the 3rd. 

Mr. Dombek: That is correct. 


Mr. Bell: In that case that person has got a telescoped 
limitation time under this legislation. 


Mr. Dombek: Yes, but the basic rule still applies. 

Mra bells Seliireyiddayic. 

Mr. Dombek: That is right. 

Mr. Bell: However, if there is, as is described in this 
case, perfectly appropriate arrangement for payment on the 
15th day of the month following the delivery, the month of 
Gelivery, then the 30-day period is on the 15th day of the 
month following that, if you are with me. 

Mr knox seul camenot ef Ol). Owingyyou.. 

Mr. Dombek: Sorry. 

Mr. Bell: Take an example, for milk supplied in June, 
if the terms of payment between the processor and the 
supplier were payment on the 15th day of July, the day for 


filing the application under Section 7 would be on or before 
the 15th or the 14th day of August? 


Farr & Associates REDOGUUNC sy —LiNGr. 


Mr. Knox: That is, the discrepancy. We are, saying. the 
date for forwarding claims is 30 days after the time that 
the payment is due. 


Mr. Bell: That is what we were talking about for the 
last three minutes. There can be different due dates, 
depending on the terms of the relationship between the 
processor and the supplier. 


Mr. Dombek: That is right. 


Mr. Bell: You would like to have it as you describe in 
3, applied universally across the province, and we can all 
understand the reason. 


Mir. Dombeks. .Thateas correct... ine this casesthes Milk 
Commission determined that the due date for this particular 
processor was the first day of the next month. So that the 
15th - I am reading from some notes given to me - the 15th 
is the payment period, not to be confused with the actual 
due date. 


Mr. Bel]: I guess I do not understand how the 
Commission imposes its designation of what the due date is 
on this arrangement. 


Mr. Dombek: Perhaps if there is still some confusion 
about this I could ask Mr. Alles, David Alles, who is the 
vice-chairman of the Commission, he knows a little bit more 
about this particular aspect. 


Madam Chairman: Mr. Alles, if you can shed some light 
on our 15 day discrepancy and the due date versus the 
payement day, we would appreciate it. 


Mr. Alles: In this particular situation with this 
processor, we were informed that producers received payment 
on the 15th, and that is the same as it is with our milk 
producers, payment is due on the 15th of the month. So we 
determined, they deliver the milk through the month, the 
payment becomes dues, the due date is the lst day of the 
next month. The 15th is the payment period. That works the 
same as it is with milk, cow's milk. 


So the Commission, when dealing with this case at that 
particular time, determined that the due date -- because the 
processor was paying the same payment period as with cow's 
milk, we determined that the due date was the lst day of the 
next month, and 30 days from there is the time period that 
the producers had to claim on the Fund. 


Mr. Bell: But what if the people that were part of the 


Supply situation here, the four complainants, what if they 
said the due date was the 15th of the following month? 


Farr & Associates Reporting, Inc. 


I know what you have determined, but what if they said, 
no, it was the 15th of the month following the month of 
supply? 


Mr. Alles: Well, we dealt with this the same as we deal 
with other processors of milk, and we felt the payment 
period was no different than cow milk, so the Commission of 
the day determined there was no reason to determine any 
differently. Their payment, the cheques were issued 
Supposedly on the 15th. So we did not view that as any 
different from any other -- the way the OMMB works. 


Mr. Bell: One last question. What is the difference in 
your mind between the due date and the payment date? 


Mr. Alles: That is payment period, terms of payment. 
If I have a bill and it becomes due on the lst of the month, 
my payment period may be the 15th. I work that way with my 
UCisiucy. bi ss. 


Dre peda Okay*, 
Madam Chairman: Mr. Bossy, on this point? 
Moe Bossy: No. 


Madam Chairman: Not on this point? Two people on this 
point, then I will get to you, Mr. Bossy. 


Mr. Bossy: I wanted to go to the inadequate records. 
Madam Chairman: Let us just finish off with this. 


Mr. Charlton? 


MieeCharitonss.l want. to. follow up, on Mr... Bellv’s 
questions to you about the regulations. 


It seems to me in reading this regulation, as compared 
to any other piece of legislation that I have ever read, 
that 7(3) was intended to give farmers 30 days in which to 
file a claim from the point at which they become aware that 
they have not been been paid. You say that is a fair 
interpretation of this section? 


Mr. Dombek: Yes. If you consider that they become 
aware that they have not been paid on the date that the 
payment is due. 


Mr. Charlton: No. That is why we are having problems 
with your determination of what due date is. If the 
processor does not have to have the cheque in their hand, 
this so-called payment period you keep talking about, until 
the 15th, the 15th is the first possible day on which they 
can become aware that they have not been paid. Now, if the 
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regulation was intended to give them 30 days from that point 
in which to file a claim, then the due date cannot can be 
tne St; it mas to be jtne el oun. 


Now, either they were intended to have 30 days to file a 
claim or they were only intended to have 15. That is what 
You" nave dot CO sLeL) sus 


Mr. Dombek: Perhaps an example. If I can just have a 
second, I just want to make sure that I have got this 
example correct. 


Mr Chariton, if il. deliver mil kop tovang including 
August 30th, then the payment is due on September lst, all 
TIgnt?. “Andsthat loathe dues date sak Chenenavems Ugdavyeu, Lous 
that “date ingwhich to fle van application ior aiclaim 
against the Fund. 


Now, because of the process, because of the way the 
industry works, there are payment periods of 15 days, for 
example. So, in essence, there is a period of time, unless 
I am receiving cash on delivery or something along that 
line, between the lst of September and September 15th, when 
I may not have realized that the processor was going to not 


pay. 
Mr. Charlton: That doesn't satisify my question. 


My question, first of all, was, was the farmer intended 
to have 30 days after realizing that he or she had not been 
paid in which to file a claim? Your response to that with 
was yes. 


My second question was, if the processor is not required 
to pay until the 15th, the only way that you can have a 
30-day period in which to file a claim upon knowledge that 
you have not been paid is to count the 15th as the due date. 
You cannot have it both ways. 


Either they have got 30 days in which to file a claim 
from the point at which they become aware that they have not 
been paid. You cannot file a claim between the lst and 15th 
if the cheque is not due until the 15th. 


Mr. Dombek: Well, there are different situations. 


Mr. Charlton: That is right, and that is exactly what 
we are saying. We do not have a uniform situation. 


So if have got an agreement which says that the 
processor does not have to hand you the chegue until the 
15th of the following month, then that is the first day on 
which you can become aware that you have not been paid. 


I am saying to you, that as I read the regulations, the 
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regulations are intended to give the producer 30 days upon 
knowledge that he has not been paid in which to file a 
claim. 


Mr. Dombek: I think that, Mr. Charlton, with the 
greatest respect, that that is not the interpretation that 
the industry puts on it, and it depends on the particular 
Situation. 


Let us take a cash on delivery situation, which the Milk 
Board does have, and it would be possibly the biggest 
claimant on the Fund if there was ever a failure. With the 
Situation where there was cash on delivery and if payment 
was not made, that payment has to be made on that particular 
date. 


Mr. Charlton: That is right. So that that producer 
gets 30 days from the time he becomes aware that he has not 
been paid, not from when -- 


Mr. Dombek: That becomes the due date. 


Mr. Charlton: That is right. The day that he is 
required to receive payment is the due date, not any other 
date. 


Mr. Dombek: No, I think that there is some confusion 
here between what is the due date for the payment and what 
is the period of time that the industry has allowed 
processors to -- 


Mr. Charlton: You have not answered my question yet 
about how somebody can file a claim before they become aware 
that they have not been paid. 


Madam Chairman: Mr. Charlton, on point of order. 
Mr. Bossy? 


: On a point of order. I would like to ask 
the chair if we could recess for lunch, because it is 
creating more questions, and we will be coming back at 2:00 
anyway. I would like to move that we adjourn for lunch. 


Madam Chairman: I have a point of order before your 
adjournment. 


I just wanted a correction, and perhaps we can ask 
Hansard to look this up for us, if it is Mr. Dombek's 
desire, but Mr. Charlton referred to a question and to your 
answer. The question was, do the processors have 30 days 
from the due date or from the day of payment, and Mr. 
Charlton said the answer of Mr. Dombek was that it was 30 
days*from == 
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Mr. Charlton: No, my question was: Does the regulation 
intend that producers have 30 days from the time they become 
aware that they have not been paid in which to file a claim. 
That was my question. 


Madam Chairman: That is right. But then you referred 
to Mr. Dombek's answer and said that his answer was that it 
was 30 days from the payment date. I recollect Mr. Dombek's 
answer being it is 30 days from the payment date or the due 
aates 


Mr. Charlton: No. That was the answer to my second 
question. My first question was, did the regulation intend 
that they had 30 days from when they became aware, and the 
response to that was yes. 


Mr. Dombek: No. Well, since we have got that nice and 
clear, I can say that the response is no. 


Madam Chairman: Yes, and that is how I understood your 
answer. So as long as that clarification has been made. 


For those that have two supplementary questions on this 
point; .whicheisetheszdue scdate; iwhrcherseMr whlliotshanduMre. 
McLean, would you accept an adjournment at this time? 


Mr Mchecan: .areSsSe 
Madam Chajrman: Is that acceptable? 


We are going to adjourn at this time, and just if you 
could give me a moment. 


I have been informed that we have not quite determined 
where this noise is coming from, and that it is going to 
persist for the afternoon, and that the only other room 
available will be noisier than the room we are in. So I 
cannot suggest an alternative location.for our meeting. So 
let us assume that we are resuming here at two o'clock, and 
if there is any other different modification, we will make 
that judgment at that time. 


Mr. Philip: With respect, the first responsibility of 
this building then is to deal with the Legislature, not with 
any jothergmatter,gand.luthinkythateifewescannotegetarid of 
this noise, that the Chairman should approach the Speaker 
and demand that it be stopped. 


Madam Chairman: Well, I assure you that I will be 
endeavouring in the next hour and 24 minutes to cease the 
noise. 


Mr. Philip: I can't hear Mr. Bossy, dealing with this 


noise right behind by my head. JI am going toyhavegto sit 
over there instead of here. 
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Madam Chairman: It is adjourned until two o'clock in 
this room. 


Luncheon recess at 12:36 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


cuesday, January s 207s 2G! 
The committee resumed at 2:00 p.m. in committee room 228. 


Madam Chairman: We would like to resume if we may, and 
hopefully we won't have the the serenade that we had 
downstairs. What I would like to suggest to the Committee 
members is that we allow Mr. Dombek an opportunity to make 
his -- finish his summary introductory remarks. He had only 
addressed one -- the jurisdiction and due date portions of 
his remarks. He has assured me that he could do that in not 
too many minutes and if you could jot down any questions 
that you might have during that presentation, I think that 
we can get a clear synopsis and we can permit questions and 
so forth from then on, if that is acceptable? 


Mr. Lupusel]a: The other point that I would like to 
raise is, so that it is fair to the members of this 
Committee and the party which is making this representation, 
is that when the question is asked we give an opportunity to 
the party to answer the question and then the note to 
intervene with another question and another question and so 
Clem, le Gor ty tnink Te }1S" proper tor this Committee, to. =— 


: I agree. We won't be spurred on by the 
noise and by the lateness of the hour. So if you would 
proceed, Mr. Dombek, we would appreciate that and if 
questions could be held just until the end of this 
presentation then we will have equal opportunity to ask 
questions at that time. 


Mr. Dombek: Thank you very much, Madam Chairperson. I 
would like to go on from where I was. If you recall, I was 
talking, and again I just want to reemphasize, just what the 
philosophy is behind the Milk Commission in dealing with the 
judiciary duty that it owes to the Milk Fund. 


I think that we pretty well canvassed section 7(3) (viii) 
Ore tneeRequilation, ~ 1 would=13ker to Juste point. out, co=Mrs 
Philips and to other members of the Committee, there was a 
question as to what types of records are required by the 
processor in the milk and in the goat industry. 


Regulation 250/87, which is a new regulation but it 
repeals regulation 629/80 which was in effect at the time of 
this particular problem, was and indeed contains a complete 
documentation of all the records that processors require. 
Ande tewi tie TUS, lawolal Let CleslCOs Di Sasect 2 Oneblca lt Goes 
refer to the fact that a processor shall keep records and 
volumes of note received and so on and so forth. And I will 
just refer you to section 118 and onward in your 
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deliberations and findings, if necessary, for you to look 
i 


Basically, I think I can now move on, I think we have 
canvassed the preliminary matters and I think I could move 
on to the three substantial areas why these claims were 
denied. I don't think, unless there are further questions 
On it, I don't plan to talk about the late applications 
unless there are further questions afterwards. So I will 
move on from there. 


We agree that the commission has a discretion in late 
filing. I think we gave you an example this morning of a 
situation where an application would be allowed when the 
producer was away, out of the country, or for some other 
reason may not have realized that the payment was not 
forthcoming. And so the discretion is there, in the 
regulation. 


I would like to move on to the second area and that is 
in relation to the arrangements that existed between the 
processor and the complainants. 


With the greatest of respect to Ms. Morrison, I think 
that we have to look at the bulk of all these problems. Not 
Co, take ‘them, Out. singly wand reduce, themato onotnsiogbuceto 
add them up and to see what weight we can give to them. And 
I think that we, if we do that, we can see that the 
circumstantial evidence, 4f you will; is suftierent ly 
weighty that it does point to an arrangement between the 
processor and the producers. 


I believe it was Mr. Johnson, this morning, who 
indicated or queried whether there was any loan arrangements 
and he was a little suprised that the complainants could not 
be very specific as to the amount of the loan. But yet here 
were loans given to the processor and obviously that 
particular complainant probably had some inside knowledge of 
the operations of that processor. 


Similarly, the other complainants, as indicated, either 
worked or while worked for free or worked at a minimal 
amount of money for the processor and they were aware and 
there were times when they did not have or did not receive 
their payments and they continued to let them defer. 


So while I was quoted this morning by Ms. Morrison, as 
giving an opinion as to what is an arrangement, I think if 
you look very carefully, you will see that what I was saying 
is that one of the purposes of that particular section in 
the regulation is to look at that type of situation where 
there may be speculation on the futures market. And Ms. 
Morrison had some difficulty in saying that sometimes you 
can't see how some people make money in the furtures market. 
And I have never gotten into it myself simply because I know 
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in prebpabidyswouldnittmakewanyamoney on@it ss CBut citeis 
certain -- we know it is there and that some people do 
speculate, they receive a set price, they are taking the 
chance that the price of the product will go up and for 
those of you familiar with, for example, the grain industry 
in corn, soy beans, that occurs quite frequently. 


So I think the definition and the reason that there is 
nNOtCwaecefini EL OnyOLmarrangementuthat is pnechnesregquiation is 
COMCaDLyeCnealVery= broad type=oresituation so* that “we can 
look at the broad aspects of the types of arrangements that 
go on. I think again when you take a look at Dr. Collins' 
letter of January 19th, which was given to you this morning, 
and particularly at page 4, to the end, I would suggest that 
the weight of it, not necessarily individual components of 
it, but the entirety would suggest to you that there was 
some sort of arrangement. 


Finally, I would like to go on to the, I remember, I 
think it is interesting, I think it was Mr. Bossy who used 
the word or phrase that there were these side deals that the 
producers had and I think that is exactly what exactly is 
that we were saying. 


Now, I would like to just comment on pages, I would like 
to go on and comment as to the types of documents or the 
lack of sufficient documentation because I think really this 
ES@qgettingsto® thervcruxvof-thetwholermatter. 


Rursteof call; iiwould like sto®refertyou tompacges=s66 and 
67 of the material that was handed out by the Ombudsman and 
quite correctly, it was indicated that these were documents 
that came from the Ministry of Agriculture and Foods, or 
actually from the Milk Commission files. However, I would 
like to refer you to the January 19th, 1988 letter, again 
EromaDrE< Collins torthesOmbudsman’s office. And if you look 
at the bottom of page 1 where there is a heading called 
"records of delivery" and from there, going on to Page 2, 
and the top of page 3, Dr. Collins indicates why those 
records were not sufficient. 


Basically; and’ leamoenot*going (Gosreadtthatvfor you 
because you have it in front of you and you can read it at 
your leisure, but bacisally that was unsubstantiated 
information that was given to the Milk Commission by the 


complainants. There was no way of verifying those amounts 
found at Page 66 and 67. 


Mr. Philip: Can I ask a question? 
Madam Chairman: Yes. 
Mr. Philip: Thank you, Madam Chairman. 


Madam Chairman: If you would complete your opening 
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remarks. 


Mr. Dombek: Thank you. Now, as to the fact that the 
processor had records, the Dairy Inspection Branch, through 
its auditor, tried to obtain those records and he was 
repulsed by the owner of the processing plant with a weapon 
and some large dogs. And again that was shared with the 
Ombudsman, the fact that we claim that these are 
overestimates of the milk by _the* processor.) ,After,the 
processor declared personal bankruptcy there was no reason 
for him to lowball these figures. 


So I think we have to be somewhat suspect of them. And 
consequently, I think that when we take a look at the bulk, 
again, when we look at the bulk of it, not just one matter 
as pointed out and tearing it apart. 


Yes, it is circumstantial, yes, it is -- there have been 
explanations, but when you look at the whole amount of all 
this evidence, I think it can only lead to one conclusion 
and that is there wasn't enough information for the Milk 
Commission to make that recommendation, to pay. 


Now, I would like to just conclude by saying just one or 
two small items. First of all, this matter was reviewed by 
the Milk Commission not only once in 1982 but it was again 
reviewed in 1985. And again, with the information that the 
Ombudsman supplied, the Milk Commission held a meeting and 
looked at it and reviewed its decision and again it came to 
the same conclusion. 


There were opportunities given to some of the producers 
to appear before the Milk Commission and to provide 
information or documents that were available and 
unfortunately these were not forthcoming. 


I would like to refer to the Minister of Agriculture and 
Foods" Jdetter) again, divl:could-W,Andgthati is ytoundeacepage 
53 .0of your notes. And’ Dythinkciswiidi_try and besvery caretul 
but I think that I will tryeandi read this+becausegigthink it 
is very important .o' This®isPon* page’ 53¥andi 1teisethessecend 
complete paragraph beginning "as a farmer". As you are 
probably aware, Mr. Riddell was a farmer: 


"As a farmer, I am acutely aware of the need for 
producers to keep records for business purposes. Not 
only are records necessary for possible claims for 
financial assistance from government agecies or for tax 
purposes but they are also necessary to evaluate the 
possibility of the farm. 


I am advised that in this instance that the 
producers could not provide the minimum number of 
records which would verify claim. I would suggest to 
you that if the Milk Commission of Ontario had honored 
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the claims, that it would have breached its legal 
fiduciary duty which it owed to the other producers and 
processors. Even if the Milk Commission had some 
responsibility to insure that the processor kept proper 
records, the fact there was an alleged omission on its 
part, cannot by itself validate these particular claims. 
Surely when an individual decides to make a claim for 
compensation from that Fund there is required by that 
person to substantiate his claim with the proper 
documentation." 


Members of the Committee, Madam Chairman, I would like 
to just conclude by saying something as an analogy here. I 
think that if you have a claim against your insurance 
company for a loss that you have sustained, whether it was a 
MOscuOb a Camelapon a .thip OL va loss of va bicycle through 
theft or whatever reason, that you would have to prove to 
that insurance company the amount of that bicycle or the 
amount of that camera. That is all that the Milk Commission 
was aSking. What the Milk Fund is in essence is an 
Instance vclaim. Titi ispvery analogous to that, and I would 
suggest to you that the decision taken by the Milk 
Commission was fair and just. Thank you. 


adam irman: Mr. Bell. 


Mr, BejJ]: Can we take the issues one at a time, the 
three issues that are the reasons for the refusal of the 
claim. And before I start, can we take a little inventory 
across the four complainants in relation to the three 
grounds. And if we assume for the moment that the 
Committee's deliberation and decision is along the three 
grounds, that the Committee is going to have to agree with 
the Ombudsman in respect of his conclusions vis-a-vis 
ciscretion under the ,reguiationvextending for filing the 
application, LOD all f£our of them. 


Now,, .etamer De rhetorical Theremare some claims for 
some of the months that the Ministry agrees were filed in a 
timely fashion and I refer you to page 3 of the January 19th 
letter, dealing with J and you have got A and B, I can't 
relate A and B to the four complainants. The last paragraph 
on page 3, there are amounts mentioned? 


Mr Dombek: “Yes. 
Mrs Bells |) Right;~we take? that, first ofrall, you are 


going to have to help us identify the second amount to the, 
to one of the complainants. 


Mr. Dombek: Yes, I have got Mr. A, I believe is the 
individuals that Jo not.d Complainant. 


Mr. Bell: So that amount is academic? 


Farr & Associates Reporting, Inc. 


Mee Dombek: Uthat tcucright.. 


Mr. Bel]: So in respect, therefore, to the four 
complainants, in relation to the timing issue of 
application, the Ministry on its interpretation of the due 
date, agrees that the August or the amount in question was 
filed on time? 


Mr. Dombeks  Thateisecorrect .qsNow,athat 1senoteagrceing 
that the amount claimed is verified. 


Mr. Bell: No, no, because the other grounds pertaining 
to J now, iS arrangement? 


Mi = DOMDCkK > tal hatelsariaghcu. 


Mr. Beli: You don't say about J, your records were 
inadequate? 


Mr. Dombek: Yes, we do. 


Mr. Bell: Well then, I thought I understood what the 
grounds were this morning and I guess I don't. I thought you 
agreed basically with the Ombudsman's claims summary that we 
were given this morning which sets out not only the amount 
and timing of the applications but the grounds upon which 
they were turned down by the commission. And that also 
cross-references to page 41 of the material, the Ombudsman's 
report, where he summarizes on the bottom of that page, the 
three grounds and to whom they apply? 


Mr. Dombek: Page 4]? 
Mr. Bell: Yes. 


Mr. Dombek: Well, let's put it this way. Let me 
explain this very carefully, Mr. Bell, because almost all 
the claims and I am now looking at a document that was given 
to you by the Ombudsman on the entire claim on the Fund for 
Milk and Cream Producers, it is this document that points 
Out all the amounts. 


Ef we,takes ae ook; @0un pOSitl Onell Saphise thateLor 
certain of those claims, that the aplicants were out of 
time. For example, Mr. and Mrs. J when they put in their 
application for June, which was put in in September, that 
they were clearly out of the time. So that is -- did you 
want to stop me there or? 


Mr. Bell: Well, I don't want to take too many more 
steps backwards. I thought we were all in agreement this 
morning that - and after hearing your submissions - that in, 
for example, in terms of J, it turned them down only because 
they were late and because there was an arrangement? 
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Mo Dombeas "Ehat is COnrecu, mine sS Cases 


Mr, Bell: Let's take that forward, slowly, referring 
tiene Gomcie -DOCcom, OL. pade 3) Om Your Wanuary 19th letter, 
okay? 


Mies Dompek:? Yess 


Mr. Bell: And disregarding for a moment the discrepancy 
between the amount what wou attribute; to tne August ‘claim 
and the amount that the Ombudsman attributes to the August 
claim? 


Mire Domben: Right, Jiwoulo be filed in time for the 
August. 


Mr. Bel]: Okay, there is still that then, based on your 
interpretation of 7 (3). The only grounds you are turning 
down August on is arrangement? 


ie ombek: That is? 
Mp Bells Por J? 


Mr.e Dombek: Yes. And perhaps Mr. Knox has the actual 
decision of the Commission which was sent to J by registered 
mai P iback wnt May "277," 1983": 


Mr. Knox. Iwill record that, two reasons. 


Mr. Bell: If the two reasons are the ones we are just 
talking about, I don't think we need to take a record of 
that. Allright, so just ‘crawling along now, whatever was 
provided and available to the commission in terms of the 
record of the supply of J, was considered to be acceptable? 


Mr. Dombek: No, I think there are two reasons, I think 
Chats Boenhs important tiat Lt beer ead jin. 

it CS a ey.cG ME eal tants 

Miser eli: BS oune. 

Mr. Knox: The Commission has - this is part of the 


letter that was forwarded to J: 


"The commission has considered your claim filed 
September 16, 1982 for milk shipped in June, July and 
August of 1982 and decided that payment should not be 
made from the Fund for June and July milk because of 
acer il Lingus. 


"Regulation 391 also states that payment of a claim may 


be denied where a producer has made an arrangement with 
the dealer whereby the time in which the payment becomes 
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due is extended. On investigating records, it was 
evident that late payment and non-payment had been 
accepted by you in the past. The Commission decided 
therefore, that arrangement existed between you and the 
processor whereby time on which payment became due was 
extended and therefore no payment should be made from 
the) Fundeon your claims 


Mr. Bel]: Okay, I think that substantiates just what we 
have been talking about. The commission turned down that 
application on two grounds, late filing and arrangement? 


Mra Knox ar Thateier correct. 


Mr. Bell: The commission did not then and does not now, 
turn down the complaint on the basis of inadequate records? 


Mrs Knox: In Mr. J s.case,. 


Mr. BeJl: InwJ’s case. Therefore, whatever records 
were provided to the commission or otherwise available now 
in respect of the J delivery, were considered - this is 
implicit now - are acceptable? 


Mn yponbeks® tulhatiassconneck. 


Mr. Bell: You are in the corner now, you can't get out 
of it. The only records we have and you may wish to assist, 
the only records the Committee has in respect of the J 
Gelivery are found in one of the pages 66 through 69, 
inclusive, of our material and I think we know where I am 
going to take you? 


Mia Dombeks oe That 1S right oe Well 2! squescuweeare Lied 
little bit of a problem here because obviously the letter 
that was sent to J should have included the third reason. 


Mr, Bell: Let me icaution you, .1, didn't heareasthi ra 
reason of that decision. 


Mr. Dombek: You are absolutely correct. 


Mr wBell:s Thatwas Might;eanded deongitithinkeyouswant to 
parachute a third one now. 


Mr. Dombek: I think if you listen to what I said and I 
agree with you, Mr. Bell, that what I was saying is that 
obviously the letter that was sent to J should have included 
the third reason. 

Mr bens But. lcealaanoce 

Mra Dombeks @ihat as aright. 


Mr. Bell’:. The gquestivon,..and 1 think wou know where i. am 
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going and it not only applies to J but I suggest to you that 
it also applies to P because he was turned down only on late 
filing and arrangement as well. So we can roll the question 
into one. If the records for J and P are acceptable, why 
are they not acceptable for O and N, because they appear to 
bewirons the came sources, =.) thinksthe ci tficulty,™ Madam 
Chairperson, is this is that unfortunately the written 
decision of 9 Maye 27, 1983 is obviously insttficient. it 
should have included the fact as all the correspondence 
between the Ombudsman staff and the Ministry has always 
stated that there was the problem of documentation. 


rc ™m >) (oOmle agree with vou thatlit iSenot in the 
written decision. 


Mr. Bell: Just one more line of question on the issue 
of the records. 


Mr. Dombek: Just before, I didn't really answer your 
QUESTION ads.tG pages 06 and 0/.,.1, thinkatnoe teaccnc Lor the 
fact that those pages are insufficient are found in the 
Valuarye POL Nye. goo Lec LeL OL DUl.eCOLlLINS;, Start ingsons page aL 
and going forward. 


Mr. Bel]: These are the same records? 
Mr Dombek:” Yes. 


Mp Bell: “Alle right. Well, will you agree with me and 
in terms of the Ombudsman, I guess, you know, you won't 
agree with me, no sense in asking. 


You use the analogy of an insurance fund, is the 
Workers' Compensation Board and the Fund that it administers 
an appropriate analogy? 


Mr. Dombek: I couldn't tell you because my knowledge of 
tha teLundersoelimlered™. 


Mr. Beld: Then you only want to talk about the 
insurance Fund, and if I understand the point as you make, 
you have a similar obligation, in a fiduciary sense, to the 
beneficiaries of your Fund as insurers have in respect to 
the beneficiaries of their Funds? 


Mr Dombek:) Thavois “correct. 

Mr, Bel]: Al right. You will agree with me though, 
that insurance companies will allow claims based on a 
varying degree of particularity? 

Mr. Dombek: That is correct. 


Mr. Bel]: And you will agree if you have experience and 
I think in another life you did have experience, when you 
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were in private practice, that an insurance company can 
allow for example a damage claim without any appraisal or 
record of the damage? 


ir : Yes, I will agree with that. 


Mr. Bel]: When they look at it in a global sense and 
make an assessment? 


Mr. Dombek: , Right. 
ear Bet Why can't you do that? 


Mr Dotmbek:. “l*think, themditricuLty Clare ChcaMuin 
Commission has is one that they have discussed this matter 
when it was reviewed, when it was being reviewed with the - 
by the Ombudsman. We have discussed it with the Ontario 
Milk Marketing Board and with the Ontario Dairy Council. 
They looked at the matter, as I indicated in sort of my 
submission, if you will, that they reviewed the matter 
twice, the individual cases twice and they felt that it 
would not be inthe best interests,for thesintegrity of the 
Fund or the industry. 


Mr. Bell: Why? 


Mr, Dombek: The preponderance of evidence, whether it 
was told to the applicants or not, indicated that there was 
an arrangement, indicated that there was late filing in some 
aspects and also indicated that these particular producers 
did not have sufficient records to justify their claims. 


Mr. Bell: Can we then move to Regulation 391 and time 
Lor ifilingyquest iron. «Al le right, aside nowt POmathemi ssucs OL 
who went bankrupt and when and whether sub B applies. Can 
you and, Luagree. thatethis is), both, 7: (3)A ay) anda ils) ope aere 
what legal scholars and the judiciary call. legislation 
limpernap<«ne- rightseofeparcies: 


Mr. Dombek: Yes, I would suggest that is correct. 


Mr. bell: .And can you,and,!l agree that itis 
a rule of statutory and regulatory interpretation for those 
type of provisions that they be interpreted strictly against 
the party relying upon the limitation? 


Mr. Dombek: Yes we can agree to that. 


Mr. Bell: And that means that where there is an 
interpretation available in favour of the applicant that 
that interpretation will probably be the one preferred or 
chosen by the trier? 


Mr. Dombek=, 2inva court or slaw, avec. 
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Mine ee eingarcourtuorelawe aers rt sinappropriate (for 
this Committee to apply the same rules? 


MrezuomMber seewell, 9) ‘don't feel qualifred *to*answer that 
QUESCLON weelethinkeitelo wWithinucnes Urisdictlon of this 
Committee. I think it would be improper and somewhat 
presumptious for me to tell you what rules to apply and what 
BUresS enotmto tapply- 


Mr tbell sy Thatets a fair answer, “abl-firght}-And can you 
anc toaqreée that 7(3),.in its entirety, is capable of more 
than one interpretation as to when the period expires for 
tiieetriinasot lansapplication? 


Mesbombek:~ Well; let's put it this way, I ‘can agree 
that I would have drafted it in a different manner. 


Mr. Bell: And is one of those interpretations in your 
last known answer, one that is in favour of the applicant? 


Mry=Dombek se" I1tsis a%valid interpretation. 


NresbelieeeThis: mayebeplike tthe wsnark tim therpotcle that 
never was because this particular dealer has defined - was 
never bankrupt, it was not there. The frustration perhaps 
is we don't know and we may never know, okay. I want to 
know, are you ~~ in the the arrangement issue for J, are you 
admitting that monies would be owing to J for August? 


Mr. Dombek: I don't think that the -- subject to the 
problem with the records, yes, J could claim. 


Mr, Bell: Can we move then to the arrangement issue. 
The third and final issue that you have relied upon and 
again, arrangement ground only applies to J and P, is that 
CORLECT? 


Mr. Dombek: If we can just have a second because we 
know who J is, we are trying to find out who P is. 


Mr.e Bell: If we go to the second last paragraph of page 
Sol ithat? letter,) your version *probablyinames (Mra.P oF Our 
version just calls him Mr. P. 


Mr. Dombek: You are dealing with Dr. Collins" letter, 
Sire 

Mr Bel) sseYes a *Erthink’ ifieyourlook) at ‘the «second slast 
paragraph on *page” 5 under the main heading; "you will see in 
your version, Mr. P's true identity . 


Mr eeponbek s8Thats night. tAnd) basically, 4vwould tyou ehike 
to hear the reasons again, Mr. Bell? 


Mr. Bell: Well, unless we have a problem, all of the 
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detail of your letter, under arrangements with the processor 
relate only to J and P, and that is consistent with the 
Ombudsman's belief that the reasons they were turned down 
again were they were only arrangement and late filing. 


Mr. Dombek: That is right, that is what was sent 
out. 


Mr. Bel]: You mentioned earlier that the evidence is 
circumstantial? 


ME, .Dombek s) ai hatts right? 


Mr. Bell: Vis-a-vis an arrangement. And that the 
Commission considered the weight of that circumstantial 
evidence to be in favour of a conclusion, that is, 
arrangement, is that correct? 


Mr. Dombek: That is correct. 


Mr, Bell: I take it then that the Commission 
acknowledges, by that position, there is no direct evidence 
that is available pointing to an arrangement? 


Mr. Dombek: There is no written agreement or written 
documentation of any sort that was provided to the 
commission that would say that there was an arrangement 
between the producers and the processors. Now, I would 
Suggest to you, Mr. Bell, that that would not be forthcoming 
from either party. 


Mr. Bell: I would suggest that it would not be 
practical in the circumstances of processors or suppliers, 
but that is not the only category of direct evidence. I 
take it that there is also no evidence from either the 
processor or the suppliers, orally, describing such an 
arrangement? 


Mr « Dombek:. :Ofsacourse ino. «= <it swouhd notebe sirst hei 5 
interest to indicate to the commission that there was an 
arragement. 


Mr. Bell: Are you imputing -- 


Mr. Dombek: I am not imputing anything. I am just 
Suggesting it would not be in their interest to be 
forthcoming with that information. 


Mr. Bell: Is that a suggestion that they might 
not be up front and honest about what really went on? 


Mr. Dombek: I would not read that into my answer at 
all. All I am saying 1s Mit would motebe inicanyeapoiicant.s 
best interests: to’ say, oh’ yes, the, regulation says that if 
there is arrangement, I am not going to be paid. Well, 
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excuse me, Mr. Chairman of the Milk Commission,I had an 

arrangement, now don't pay me. I don't think that human 
haturé being what iteis that the majority of the’ people 

WOUIGPEETiSaus- that. 


Mr. Bell: I think we have to ¢lear “this. These 
individuals, if we, if we accept everything the Ombudsman's 
office have told us, J and P have said there was never an 
arrangement. Now, is there any reason why we would not 
accept that evidence? 


Mr. Dombek: Yes, I think again if you take a look at 
Drew COPlIns meeCclerf ol danuaryplopwilethinkwagains the 
preponderance of the information that is contained at pages 
4 and 5 would suggest that there was. Whether there was a 
specific, I doubt very much that there was a specific 
written agreement. Again, I return to what Mr. Bossy said, 
there was these side deals, don't pass my cheques because 
Prey=wilhtbounce andvlet{senoticash: i befbor-=thewnext) kwo.or 
three months and those kinds of side deals are arrangements. 


Mee Belle SThis: isvfor -future’reference#invranctner 
context. Would the commission's attitude towards that 
evidence be different if it was taken under oath? 


Mpgebonbeke.« SISthinktitamiqhteperningi act, 4) thinks that 
would probably, it would certainly change the credibility of 
the situation. 


Mr. Bell: Madam Chairman, could I just have a moment? 
Madam Chairman: Question, Mr. Philip is first. 


Mr. Philip: I want to start out, I guess you mentioned 
insurance, can this particular program be analogous to what 
would be called the mutual insurance? 


Mr. Dombek: I am not certain what mutual insurance is, 
perhaps Mr. Knox would like to explain. 


Mpgeknox ss Decan teconpeate tit, ysiir,.to 4utual programs 
but I can explain the program and how it operates, if that 
would be of assistance. 


Mr. Philip: I think you have already done that. You 
have said that it iS an insurance. All right, the insurance 
then, you have said that it was analogous to all of the 
monies that came in from the insured and all the monies - is 
there matching? 


Mr. Dombek: No. I can provide some of those details if 
youwlikeé, ethe “program Wassputein~place in, 1967. The program 
was put into place with the processing community putting 
into a fund to provide coverage to producers who would not 
be paid and shortly after that, the Milk Marketing Board 
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agreed that they would pay on a voluntary basis, monies in, 
as well. 


So that is the processors as well then as the producers 
paying in. But it was not by regulation but it was by 
agreement and it was at this point that the milk producers, 
the cow milk producers and cream produces both contributed 
to the Fund as well as the processors. 


Mr. Philip: So essestially then you have got monies 
coming in from two sources, the companies that are 
processing the milk and those that are producing? 


Mr. Dombek: Yes. 


hilip: .sAndyitswas,saidsthar it waseganginsurance, 1 
guess that would be the best description. 


Mr. Dombek: Mr. Philip, what I was trying to do was to 
give you.an,ranalogy. +41 am.not «saying ,itars,comphLerely 
Similar to an insurance program. I was trying to give an 
analogy that the Committee could grasp as to what you might 
be familiar with in the area outside of agriculture and 
food. 


So you know, to directly compare this program to an 
insurance program, I think is perhaps ajlittle unfairoto 
what I was trying to do, with the greatest of respect. 


Seems to me that if I have a wheat field in 
Saskatchewan, and I buy crop insurance, the one thing that I 
can be assured of is - or if I happen to be a businessman 
heresand. Ii buyha @labibity “insurance, theronesthingethatel 
can be assured of is that I receive a policy, and that 
policy outlines my obligations as well as the obligations of 
thecinsures. 


Would you not say then that there was some 
responsibility on the insurer, namely, the Commission, to at 
least provide Regulation 391 to the insuree. And how can 
anyonenfiulfiillshbps obligations, besit inyregardyto filing or 
any other matter, if he has not received what amounts to the 
policy, the policy in this case being Regulation 391. Would 
you explain that to me? 


Mr. Dombek: Would you like me to try to explain the 
second question first or the first question second? 


Mr. Philip: Any order you want. 


Mr. Dombek: Let's try the second one first. I think 
that it».is a given.thatjrequlations iyas slecislationeare 
published in the Ontario Gazette. I think familiarity with 
the agriculturaleproguam) .bhis eparticulhar§programpnmnthink 
it would:.bercentainly fam tomsay uthatathenvastemaqority, if 
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not all farmers, are aware of the various programs that are 
put out by the Ministry of Agriculture and Food, whether 
they be Crop Insurance, the Milk Fund, the OMAF Program, 
Plus Program, Farm Start, whatever. And these are regularly 
publicized. The criteria that are used in Crop Insurance 
and so on are explained by the adjuster to the farmer, 
applications are given and SO On. .o0,! think that there is 
an attempt through publicizers and through the various 
marketing boards to pass that information on to the 
producers. 


Mr. Philip: Well, I may not be a farmer, but my 
previous reincarnation before I was elected was an employee 
of the Federation of Agriculture, so I am familiar with some 
Of thespublacations that’ are’ put out. And 1 sam also 
familiar with the fact that if you are in a relatively new 
kind of occupation which is a market which is building 
fairly quickly with immigration and so forth, namely in the 
goat meat trade, that there would be perhaps a little less 
sophistication or knowledge of particular programs. And 
subsequently, I would think, a little bit more obligation on 
the government not to simply rely on somebody who may be a 
part time farmer or indeed involved in some other form of 
agriculture and goes into a new market area would 
necessarily think of reading the Ontario Gazette as his 
homework when he starts into having three or four goats then 
in his backyard. Would that be reasonable? 


MreeDombek sual think that is lavqocdspointabut 1 would 
also like to point out that there is, as you are probably 
aware since you were with the Federation of Agriculture, 
there are what you call agricultural representatives in each 
county. I think we cannot work under the assumption that 
the agricultural industry and the farmers are working out 
there in a vacuum and they do not get information from any 
- whether it is the Milk Commission or the Milk Marketing 
Board - information is shared through a variety of sources 
in what is called a Ministry of Agriculture and Foods News 
through various publications of the Milk Marketing Board 
which all producers get. They have quite an extensive 
newsletter and so on. 


So the information is there, if you want to seek it out 
and in these particular cases, the Dairy Inspection Branch 
was out there, they met with the complainants, they looked 
at the processor involved, they inspected these premises, 
these people were licensed. 


If you look through the documentation that was provided 
LOSvyOU;~yOuUrwlnds find that? Mri —-oreMrse J, a belleve=1t was 
Mr anders. cdyiwere anlittl etconcernedatorputain a 
comp Ean tain \yvegqard tLonthesfund sorrcliaim tov the rune because 
they felt that the processor's license would be taken away. 
Those are the kind of things that the industry knows and 
whether they have a copy of the regulation in their back 
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pocket; Ulythinks Mr sbeli@andsieagree! thats cection= 713) 
perhaps could be reworked in its drafting style. And I 
would think that when you get two lawyers in a room you get 
three legal opinions. I would think that for someone not as 
well versed in law it might even be worse, there might be 
EOUL FOrvilve«differentaopinions: 


MreePhidip:) 2Weil, e1fsyottIwantitogspecuiate;®1lmcan 
speculate stoo.':ivamiwillingstoispeculatesthats there were 
probably very few ag. reps. there, that if I gave them an 
exam -- 


Mr. Lupusella: You can't speculate, you have to revise 
the s£acts sbenoresyoutands thatass tyour (== 


Mr. Philip: As I was saying before I was rudely 
interrupted by Mr. Lupusella, if I were to speculate, I 
would speculatesthat if \Iagavemanvexamyatothat ypoint in time 
to the ag. reps. and asked them to define or tell me what 
Regulation 391 was, probably a great number of them wouldn't 
even know, let alone know to go out there and present that 
information to the particular farmers. Very few of them 
would be in this business? 


Mr. Dombek: However, I suppose if you ask them about 


the Milk Fund they might be able to give you that 
information. 


Mr. Philip: Well, they might, but I doubt that the 
average agy rep. up ‘there has,;“as his ’highest ‘prvorrty, 
going out there and helping goat farmers in some remote part 
of Ontario or wherever these people are located. 

I wonder if you can tell me on page 2, where it says: 


"The problem is that the records were not recapped by 
daéys0nepreduct.7 


The recap would be done by the company, would it not, 
thats not srererring tomthe. producer, 


Mr. Dombek: I am sorry, Mr. Philip, whereabouts on page 


Mr. Philip: Page 2, first paragraph? 

Mr. Dombek:.* I ‘see, rightnthetes Perhaps=Mr veknox orf —— 

Mr Knox- 7st hat would sbe ‘right 

Mr. Philip: So that is the processor that you are 
accuSing of mucking up, not the insuree, but the processor. 


So at As not. .the ansiurec iseiawitni nmtnyvstinstance-ertner. 


I wonder if we could go down to the bottom of the page. 
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November was not recorded in order by date, that again is 
the processor not the producer. I wonder if you can -- you 
make much of the page 4, and the implication is that somehow 
the overestimates might be attributed to the processors, is 
that the, I mean to the producers, the local farmers, is 
that the implication on page 4? 


Nis DOMbek eh a ran Sorry ‘again, could’ you tbe fanlrttie 
more specific, where you are? 


Mr. Philip: Yes, the problem that the auditor has? 
MreuDombekey “OneMarch Lis 


Mr. Philip: That again is the producers error or poor 
judgment or actions, if you want, a last judgmental word or 
is it the processor? 


Mrs Dombek ag lithinks shoulda makenthisiiclear;=Mr . 
Philip. We are not saying that this processor was an ideal 
processor,| far from itis” And; whentthei ‘auditors tried*to ‘get 
information from the processor, they were very severely 
rebuffed, as I indicated to you earlier. I agree 
wholeheartedly, the processor in this particular case has a 
lot of the blame, no question about it. However, when the 
Milk Commission, when the Fund asked for supporting 
documentation from the producers, that was not available 
either. 


SOetNeMrUuNdl isin, ea'Catch Q2hsituation. =¢Thes processor, 
whethere he, had the informations ors notyadidn ‘toprovide it and 
the producers could not provide it. 


Mr. Philip: Is it not reasonable to say that when a new 
program is started, and I am tempted, I would have loved to 
have been a fly on the wall when the auditors met with you 
and find out what exactly they told you. Maybe you want to 
Stiare™tnat With us. » But there 2s ia certain” obligation’ on 
the part of the Ministry to, when there is an expenditure, 
and in this case, it may not be a direct expenditure of the 
agency then to at least monitor more closely the new guy on 
the block.- “Andsin this  case,. you, admit that-you had 
suspicions about him. 


Yous fail \tovgou lnyandsmonitoryetati-an iearlys stage, as to 
what he was doing. You failed to inform him of his 
obligation to have a waiting process that was more in 
keeping with your -- what you and the auditor feel is 
responsible. And under the circumstances then, you somehow 
come back and you say well, the producers perhaps should not 
have entered into these individual agreements. 


Is it not reasonable that if you were a farmer, you did 


not know that if you were entering into individual 
agreements, you might be jeopardizing your rights as an 
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insuree because you were never provided with the policy? 


If. you, ane, going to) have »to\shipw200 smiles; ifiethis 
plant does go out of buSiness that you might want to try and 
make the thing work. Particularly if it was suggested to 
you, by the processor, that lend them a little bit of money 
that it is a new operation. Would that not be a reasonable 
thing to sdogitayouwsdionet know, fim entemmogmintoy tncse 
agreements, you might be jeopardizing your chance for a 
claim under the insurance program that you didn't even know 
existed? 


Mr. Dombek: Well, let me answer you this way, Mr. 
Philip. This was a brand-new operation. There is no 
evidence that this organization was not audited by the 
Ministry and certainly the Milk Commission does not have any 
legal authority to audit. If anyone does, it would be the 
Dairy Inspection Branch and audits were carried out by that 
particular branch. And there were, on occasion, complaints 
received about this particular processor and questions were 
asked of that processor why payments were late and so on. 
And at that time, payments would be made to the particular 
producer. 


So there was an ongoing effort made by the auditing part 
of .the branch to. getsin)there and’ to keep an eye on-this 
particularnoperation.2) Andi i? lemeyye if Wy may conciude, or 
continue, just to finish off. And as part of thestiedgling 
Operation, I think there was an effort on the part of the 
officials of) theo Minis ry- tesattemprs tornel pethysaparticular 
processor through being lenient in its interpretation of the 
regulation as it then was, 629/80. And they knew that if 
these processors could not take their goat's milk to this 
Operation that they would have to go approximately 60 miles 
to the Hewitt Dairy in Haggersville and in fact that is what 
ended up happening after this particular processor went 
under. 


SOs l*.gquesse MimisthryfohhicralerarewminnasCatchaecz 
Situation where you have a brand-new operation, a new 
industry. Back in 1979 and so on, this’goat's milk was sort 
of an in-thing, if you want to put quotations around the 
word in and it was, it looked like there might be some 
feasibility to this. So in order to assist, I think perhaps 
officials in the Dairy Inspection Branch attempted to be a 
little bit more lenient. 


Mr. Philip: Well, when you were assisting -- 


Madam Chairman: Could I interject. Could you give me 
some indication of how long -- 


Mr. Philip: Two more questions. 
Madam Chairman: Two more questions, then I will wait. 
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In your auditing or in your dealing with 
the processor, would you have also interviewed the people 
that allegedly were not being paid the money, would you have 
interviewed anyone of these four people that later made 
claims? 


Mr. Dombek: I understand there were discussions between 
staff and these particular individuals and also other 
producers. 


MreetPhitipseePrior to theirumakingilaiclaim? 
Muy Dembek:«*ThatelSecorrect.. 


Mr. Philip: -In discussing with them, would it not have 
seemed reasonable then for you to sit down and say well, 
here is the regulation? 


Mr. Dombek: Well, my information is that these 
particular individuals were told of ,the»program, there-is a 
Gdespureccs to, that..f act, 


Mr. Philip: Do you have any record of notation of that 
facts? 
Mr. Dombek: No. 


Mr. Philip: Surely there are notes being kept when 
there 1S an ongoing investigation? 


Mr. Dombek: It was not an ongoing investigation at that 
time. 


Mr. Philip: Well, you were meeting with the company and 
you say you were also meeting with the producers at the same 
time. There should have been then notes kept by whoever the 
representative was that was dealing with the situation, 
would those notes not automatically -- 


s, eWithehindagightynot being ¢20/20,, E-would 
agree with you. 


MreePhylip-) Onedlastbequestiond, elegathere ituisethe 
provincralsavud¥tormathatadid, tne audrr? 


MreeDonbek + telt vis -ansannual-audnt andl udon iG; oMr. 
Philip -- it is an annual audit. 


Mr. Philip: At that time, when he met with you, did he 
make any comment on the processes, the administration of 
¥OuUn programe #Didtheatellsyoudthat yougweremdorng certain 
BhingsSs—= 


MeseDombek: No, af think jhisfaudit jwasirestricted to 
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strictly the financial aspect, he was strictly a financial 
auditor. 


Madam Chairman: Before Mr. McLean, who is next on the 
listiegoeswonp Slaiwouldelikesto, bringPehe ConmitCtcesupsongcur 
agenda problem because of the delay or our extended time 
devoted to this particular case. 


Next up is Ministry of Natural Resources. They have 
been waiting here today and rather then keep them here any 
longer and start a case which we cannot necessarily finish 
tomorrow morning, would it be agreeable to the Committee 
that we tell the Ministry of Natural Resources that they are 
to be put on agenda for Thursday morning, at ten o'clock. 

We would like to keep the two injury Compensation Board that 
are appearing tomorrow, together, tomorrow. And if the 
Ministry of Natural Resources come back Thursday, they would 
actually personally prefer not to go over the two days 
either if they don't have to, is that acceptable? 


Do I hear agreed? Thank you. 


Mr. Philip: The sub-committee is scheduled for Thursday 
morning. 


Madam Chairman: For the Ministry of Natural Resources 
people who are here, thank you for coming today. We do 
apologize, but due process and due justice and whatnot and 
we will see you Thursday morning at ten o'clock. It will be 
in the previous room downstairs, Committee Room 2, unless 
you see a note on the door. 


Mr. McLean, please. 


Mr. McLean: Madam Chairman, as you are well aware, my 
questions are usually short. 


adam Irman: tI agree. 


Mr. McLean: I do take somewhat exceptions to the fact 
that you sindicated that this#isvlike ansinsurance: Claim.aa 1 
believe that these people only want to be paid for what 
sweat and hard work that they have done, just the same as 
you or I want to be paid for labour that we performed and I 
believe that that is the essence of this. It is not an 
insurance claim in my books, it is just payment for the work 
that you have done. And I believe that whatever amount, on 
a common sense basis, of production that they have done and 
delivered to that plant, that they deserve to be paid for it 
regardless of all the problems that we have had. 


With regards to whether they filed anything on time, 
whether they did not file on time, I am sure that whoever 
Grafted this letter for the Ministry probably cost them a 
Sl00sftorms thestimeythéyedratdorngaast .offiegcscessonyin) the 
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paragraph to indicate to me very strongly where the 
Commission has the discretion to make a payment. And they 
indicate because of late filing. 


Well, I just don't happen to agree, in a common sense 
Way7Tithatwthateismrighte Wan suibesthat ifetheiminister has 
shipped a load of corn to the elevator and that elevator 
went broke that he would certainly want to be paid for any 
of his product that he took there. And I feel that these 
people only want to be paid for what they have earned and 
worked for. And whatever that is, the amount of monies that 
I.see; it certainly doesn't appear to be very much. 


And I have difficulty that some of the remarks were 
made, OMAF Programs that are out. They do make a lot of 
announcements and there is a lot of programs but farmers are 
not the type of people that are out looking to see what the 
Program Lstalivabouty allethnestmme theykaresworking.- And 
unless they are interested in a program, then they will go 
and Looks 1ntowrt sa Butethere tareWal lwkindsfofsdifficulties 
that they have is to qualify for some of these programs. We 
read about these releases on programs and unless you go or 
have to qo to your OMAF- office to.find youtethe win-depth, you 
do not.dosit. 71 am taking from experience™ 


Sovealleloam-saying to yousand the Committee vis that 
right is right and wrong is wrong and there is no 
in-between. And these people have coming to them what they 
have worked for and that is wages, what they have produced 
LOrgute 


am Chair : Is there a question there, Mr. McLean? 


Mr. McLean: Yes, I just want the legal people to agree 
with my analogy of it and they perhaps they probably would 
indicate that they wouldn't. 

Well, Mr. McLean, I always defer to 
experts) eitehas= been along time since’ Ihave’ béeengon a 
farm and I was born and raised on a farm. And I can tell 
you from my experience, as little as it may be, that when we 
grew berries, for example, that when my father and I went 
and took our berries to the co-op or to the growers to have 
them shipped to the market in Toronto, we always got it 
shipped and were told how many cases of berries we had. It 
may not have had the price because the price was set at the 
Market at the food terminal but we knew that we delivered on 
Ghat Partacular day ,) so many berries: 


My father was not a sophisticated man at all and 


certainly -- but he knew what to keep, he knew what to 
produce and he always got paid. 
Madam Chajrman: Thank you, Mr. Dombek. We have Mr. 


Gharlton ander. Bossytonttheslist. 
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Mr. Charlton: Thank you. The processor in question 
here, was the processor paying his fees to the Fund during 
the month. 7 


Mr. Bossy: I thought it was reasonable, in the past 
that’ wevtiséd= tothaveta sort ofGa Vrotationiwithin the 
Committee. 


Mr.-Charlton: . She took us in the order°in which we 
raised our hands in. 


Mr. Bossy: I had asked before lunch that I would like 
to be" on, concering the’ inadequate —— 


MpeeLupuselia:’ ivagqrees 
Madam Chairman: I agree, however, that was before 


lunchs*vIlestarted armnewolistia Mrogcharlton: 


Mr. Charlton: Was the processor in question paying his 
fees to the Fund during the months in question? 


Mr. Dombek: Yes. 


Mr. Charlton: What records did the Commission use to 
determine that the fees he was paying to the Fund were 
correct? 


Mr. Dombek: If I can ask Mr. Beckley, who is the 
administrator of the Fund, to answer that question. 


Mr. Dombek: Perhaps, Mr. Charlton, could you repeat the 
question. 


Mr. Charlton: You told me that the processor was paying 
fees to the Fund. As I read section 6 of Regulation 391, 
the fees are paid on the basis of the milk delivered and the 
price of the milk. Can you tell me what records the 
Commission used to verify that the fees he was paying to the 
Fund were correct? 


Mr. Beckley: The processors's records. 


Mr. Charlton: So the Commission accepted the 
processor's records in terms of what was being paid into the 
Fund but you refused to accept the processor's records in 
terms of a payout? 


Mr. Dombek: Perhaps, Mr. Charlton -- we have explained 
this once to the staff of the Ombudsman, I think you have to 
go into some detail as to how an estimate is made or how the 
amount is determined that a processor has to pay, and the 
aGifference between the payout and the processor's payment of 
the fees into the funds; if “you can spend’a minute! doing 
tNae. 
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Mr. Beckley: The fees of the Fund are assessed on the 
previous year's payments, which the processor provides on 
the license application. Those are verified by the auditor, 
from shiseaudit Srecords'..) Then in 391) “t .shows You, I: think 


it was $4 for a thousand on their previous year's purchases 
Of MLL: 


ir m ; SO Mr. Beckley, if 1 wanted to get a 
license for 1988, you would license me on the amount that I 
processed in 1987? 


Mie Beckleviss svRight. 


Mr. Charlton: So assuming that this processor was, in 
any number of the ways that you have suggested in terms of 
payout, overestimating weight and so on, you accepted the 
auditor's report in terms of volumes, in order to accept 
fees. But you won't accept the auditor's assessment of the 
employers or the processor's record in terms of the 
assessment of a payout. That is what you are telling the 
Committee? 


ey: THE processor-for "the year previous -- 
1981, we had -- 


es gga sae ap think his records were any better the 
year before? 


Mie beck leva» AL east weicanvgetstim sand see ithe. 


Mr Chariton. well, you have got an auditor's report on 
the records for the months in question? 


Mr. Beckley: What auditor reports? 


Ar arlton: You have an auditor's report on the 
months in question. You accept the auditor's reports from 
the year before, do you accept -- 


Mr. Beckley: The auditor did not have any of the 
records when he -- and which were provided in October and in 
November. Those records were incomplete. We didn't have 
all the records. 


Mr. Charlton: What was the evidence that was held up 
this morning, there were some dates that were reversed in 
order but they were records, were they not? 


Mr. Dombek: Welly 1 think; Mr. ‘Charlton, «in my 
summation I referred to the problems we had with pages 66 
and 67 of the Ombudsman's information. And I refer again to 
the letter of Dr. Collins dated January 19th, under the 
heading,.w Records! of Delivery”. G.couthat Dethinkesthat is 
the, you know, that is the problem with those particular 
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records that you find there. So the way I understand it, is 
that sit--l) want e£0 sgetisa thicensesror, thasspnocescing year, 
that the Milk Commission would look at what was available in 
1987... 1t,.would.be, based,-on the -amount-of emibk jUhatial would 
process and then I would have to pay a fee based on that. 


r larlton: That is the question I asked. Were the 
records any better the year before than the ones that you 
found at the end of -- 


Mr. Dombek: There were no records available and that is 
the crux of the problem, that, yes, they were available in 
1981 so that this processor could be licensed for 1982 but 
when we tried to attempt to get the 1982 records, either 
they were not there or they were not provided. 


Mr. Charlton: What was it that you held up this 
morning? 


Ms. Morrison: Those were examples from the processor's 
records. If you Jook at,.the lettern,they are referring to, 
they tell you what those are, these are summaries of 
invoices and the processor's financial records the 
processors deliver to the branch. 


Mrs Chariton: But you held up a list. Chic emorning, 
that was a complete record, were they not? 


Ms. Morrison: Those were records from the processor. 
Mr. Charlton: From the proccessor? 


Ms. Morrison: Yes. 


Mr. Charlton: The records on which the auditor's 
reports were made? 


Ms. Morrison: They were examples of records, whether 
those were records -- not for that year. 


Mre Charlton: Basically, what you are telling me is you 
were accepting fees to the Fund for the period for which you 
don't know whether the, that the producers are protected or 
not? 


Mr. Dombek: Well, I am not certain that is quite the 
case, what we are doing is we are baSing it on the previous 
year's records. 


Miv. Charlton: sihatersetight . 
Mr. Dombek: As to again, I think it is important that I 
have to read what Dr. Collins says in relation to pages 66 


and 67, the documents that were given to the Ministry. And 
he states: 
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"TI have two concerns about the financial records which 
were used for these summaries." 


These are the summaries of the invoices for Dr. G's 
financial records. 


"In regards to accuracy, the auditor confirmed that 
there were no scales at the processor and suggested that 
weights recorded were ‘eyeballed' estimates by count --" 


-- excuse me, just a second, let me get my censored 
version here before I owe more cookies. 


"In regards to accuracy, the auditor confirmed that 
there were no scales at the processor and suggested that 
the weights recorded were 'eyeballed' estimates by count 
ofGerghty- pound’ cans.” 


Mr. Charlton: Were there weights at the processor the 
year before? 


Mr. Dombek: It was probably the same thing. 


Mr. Chariton: So the records that you base the fees on 
which you charged the processor would have the same kinds of 
records that you are now rejecting the claims on? 


Mr. Beckley: If you tie the record of the volume of 
note, in with the cancelled cheques the year before, in 
other words, we knew that the producer had been paid a 
certain amount of money. 


Mr. Charlton: So the fact that the producer was not 
paid in this case is going against the producer who was not 
paid? 


Mr. Beckley: No record as to whether they have been 
paid or they haven't been paid. 


Mr.e Dombek: Just to clarify, I think what happened was 
that there was a cross-check done and it was easier to do 
because there were cancelled cheques. 


Mr. Charlton: Was it the producer's fault that they 
were not paid so that you didn't have a cross-check done? 


Mr. Dombek: Nobody suggested it was the producer's 
Bait, Mitre Chariton, Aafee) thatels a. lLittlerunt airy. 


The Chairman; Mr. Bossy. 
MEse@ Bossy: @UustAto clarify; maybe’ a Tittle, bit; ‘because 


there was reference made to my statement concerning the 
arrangements. But also that I did make the statement that 
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these arrangements or side deals or whatever you want to 
call them were made based on the -- I made that statement 
on the basis of evidence that we had here whereby the 
producers were totally unaware of Regulation 391. So that I 
want to make sure is clear. They were not aware of their 
rights under 391 to make arrangements, that the 
Circumstances are different -- 


Mr Dombek< 2.1 apologizes ifedstooksyeou GCUuteor context. 


Mr. Bossy: They are inadequate documents and I just 
want to go back to the sheet having received this morning 
from the Ombudsman. I believe as far as the claims on the 
Fund from the Milk and Cream Producers, and those records 
from June, July, August, September -- as I look at that, and 
I am sure that everyone else should have read into this, 
that for records purposes, would you say that if you look at 
Mr. and Mrs. J, the shipments, the monies owing, June, July 
and August, are fairly stable amounts? 


In other words, based on the herd they might have for 
shipment, the amount that they shipped and was owed for 
those:months.», lfvyoullookvatetlr. and, MrscwO,= that July and 
August are very close to being the same as legitimate 
shipments. That would be their production under normal 
circumstances. The 243, they may have shipped 200 miles 
away or fed to cattle. 


Mr. P, again goes two months June and July, very 
similar, which would be the basis of their reasonable 
records of actual shipments per month. The following month, 
August, diminished because of shipments elsewhere or in this 
case there was still $55 owing. 


Then you go to Miss N. Again, he has fairly reasonable 
figures at being clearly stable amount of milk being 
produced and shipped and being charged. So that when we are 
looking at inadequate records, these here would indicate, if 
they are factual and you would have so tell me if you 
dispute these figures as being factual. Based on your 
previous records of shipment, these same people, because 
these are the people we are dealing with, in the year before 
and the auditors could have gone into the records to find 
what these people were shipping before, even though they may 
not have been recorded the way they may have been done in 
the farmer's fashion and the records in shoe box or whatever 
they might be. Would you agree that these figures are 
fairdy, fairly -accurate.for.thosesindivaduals for a monthly. 
shipment? 


Mr. Dombek: No, and I will tell you why because these 
figures are money figures and the amount will vary, 
depending on the cost of the milk and the price of the milk 
so that there is a monthly variation and again it will 
depend on the amount that is produced by that particular 
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animal. 


Now, again, you can't go back to last year's records to 
verify because again the producer may have had a larger or 
a smaller herd and again the prices would vary on a monthly 
basis. 


Medam Chairman: Mr. Bossy, before you go on, Ms. 


Morrison. 


Ms. Morrison: I just want to stress that the price 
never changed from the time it was fixed, March 31, 1981 
throughout this period of time. 


SSvem because it ics) strange: tnat.all foursseemed 
to have a relative stable shipping and thereby creating 
records, may not have been on paper. Well, the production 
can vary and the dollar value used here indicates that there 
is some variation and there is substantial variation of 
these people when they changed their shipping methods when 
they got suspicious of non-payment of whatever it may have 
been, whereby they ship to others. 


Now, this is, this scenario in the records not being too 
accurate, we have these other statements here of records 
that the auditor or whoever would have had available to look 
at and you dispute that those are incorrect? 


Mr. Dombek: Well, we are disputing the fact that the 
information where they were derived from, the information 
was not verifiable. I mean, certainly there are records, no 
question about it. But what we are saying is that the 
source of them is in dispute. 


Mes Bossy-+ But the anspectilion and ivjust want to just 
go back in fact and to some of the questions that we talked 
about -- the previous year, to come to the conclusions 


that the processor was worthy of a renewal of his license. 
Now, the records must have been adequate enough or you 
should have been very suspicious to be able to renew? 


Mr. Dombek: Well, the records were there and again it 
was possible to verify those records, through, as I 
indicated earlier, by cross-checking them with other 
documents such as the cancelled cheques. 


You see the processor is not going to want to pay a 
larger fee then he necessarily has to. So when he does his 
application to be licensed, he is going to be as accurate as 
possible so that/the’ feeshe pays is going to be as low as 
possible. 


So then it was in checking that and in checking his 


application and the figures that he gave along with the 
cancelled cheques that the producers had received, which 
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again, through that cross-checking method, it was possible 
to say, yes, okay. But what happened, what happened was 
that once he started to have these difficulties and once the 
company went under, I mean his cooperation, okay, he 
cooperated with officials in both milk and the Ministry 
because he had to have a license. But once he was no longer 
in production his cooperation went down the tubes. 


And as I indicated, when the auditor went out to attempt 
to get these records, and to seize them so that there would 
be able to be some cross-checks, he was confronted with two 
large dogs and ia rifflevot some sort: 


Mr. Bossy: Now, the Commission would have informed the 
processor concerning Regulation 391 because if you set fees 
for deduction, in other words, whereby the processor paid 
the Commission into the Fund, was there, in 1981, was there 
any record whereby the producers who were paying, were 
paying into that fund because if the processor was paying 
the producers should have been paying. The producers, we 
are told, were totally unaware of Regulation 391 until the 
guy got into trouble, the person, the processor. This is 
why I have a hard time understanding why monies were being 
paid into the Fund and the producers were not aware they 
were paying or were they paying? 


Nie Seckiey: No. si iesplocucere a) ainOt nO ceba yagi 
thatecime. 


Beebo PN Mayas) Venere 


Mr. Beckley: The producers were not assessed a fee in 
those days, the processors were assessed a fee and the 
Ontario Milk Marketing Board give a grant each year because 
they could see the benefit of the Fund to the milk producers 
in Ontario but the producers had no -- there was no fees 
assessed against the producer. 


Mr. Bossy: So the responsibility was entirely on the 
processor, to protect the producers who were not aware that 
they were being protected, that seems to be a strange 
concoction or system? 


Mr. Dombek: I think from telephone conversations with 
producers in 1980, 1981 and early 1982, yes, they were aware 
of the Fund. 


Mr. Bossy: I will just drop that just for the moment, I 
Walle CO, GOP DeCK-— 


Mr. McLean: You know I have been a producer for 28 
years and until today, I was not aware of that section 391. 
That may be my stupidity but I am telling you I am not all 
that dumb and most of the farmers in Ontario do not know 
Wee 391, 1c. 
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Madam Chairman: Mr. Bossy, you have the floor. 
l 3 6 JUSt wanted to «qo back (and 1t wastone of 
the last questions just before dinner and it brought this 
question to my mind and having been a farmer myself and 
dealt with the farming business community for 18 years 
before, it seems quite strange that the milk producers were, 
taking all into account, producing milk for a month and 
shipping milk for a month, the payment then being due on the 
pig ly ache y 


In other words, the milk they shipped on the 30th and 
3lst was due on the first of that month. You must have, you 
should have been able to answer this question, are you aware 
of any processor that pays on the first of the month? 


Mra Dornbek Mr beck ley gis indicating, Enatahe 1s) not 
aware, of 1t'. 


Mr. Bossy: So that it would be normal practice to use 
Gie farmer ‘Ss rproduct) and money indirectly montatileast (25 
days before they make payment? 


Mra peckliey: That is the standard practice today. 
Merrpossy: | And thet is. the standard, practice? 


r, Be ey: Yes. 


Mre Bossy: So that it goes back to that 30 day period 
that we are trying to interpret, seems to be, very, very on 
Shaky, shaky ground. 


Mr. Dombek: Well, it becomes very short. 
Mr. Bossy: Well, you should say 15 days and not 30, it 
is very misleading? 


Mr. Dombek: Probably that could be clarified but you 
are absolutely right that 1f a payment is not due or is not 
made until 15 days after it is due then really the time 
frame it does shorten. 


Mr.e Bossy: Because, knowing business how it operates 
with the farming community, you like to use the other 
business equally. You like to use the other guy's money as 
long as you can and because you don't have to pay interest 
on it. So that question I have, and I agree with Mr. 
Ghariton, it is Worth taking “really 15 days as the 
regulations are written and the law is written. 


Madam Chairman: Any final questions, Mr. Bossy, at this 
point? 


MoBossy;;) No; Iwill comeback’. 
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Madam Chairman: Thank you. Mr. Johnson. 
Mr. Johnson: Thank you, Madam Chairman. 


tT have a bit of concern about the same problem that Mr. 
Bossy has about the consistency of the record, and we will 
rerer, to, the, claims,foreMisk and: Cream, Producers uand deat 
Specifically with Nic. Neand accOrging. to, tee) al tual ed 
October 28,.1982,°insduly j=) $340, in) Auguste— 6372; eandean 
September - $311. And as Mr. Bossy points out, that is very 
consistent. But it is my understanding the processor went 
out of business on September 8? 


Mr. Dombek: Yes, that an auditor -- when these problems 
came to light, the plant was visited by a Ministry official 
and it was closed, there was no processing going on. 


>: Then I would like Mr. Bossy to explain to 
me Or possibly the Ombudsman, how in seven, eight days can 
the same number of goats produce the amount of milk as they 
did for the month of July and August? 


Ms. Morrison: According to the processor's records, the 
person in question did not deliver the same amount of milk 
in September as in the earlier two months. According to the 
processor's record, the September delivery was 896 pounds 
compared to the 1370 pounds which would have given that 
figure of $311. The figures that we have there are the 
figures that are according to the Dairy Inspection Branch 
auditor, Mr. Whitehead. So that is my answer. 


Mr. Johnson: You are getting these figures? 


Mr. Dombek: No, the only figures that we have that we 
can base these, that we have provided to the Ministry to 
base these claims on are figures which were collected by the 
Ministsy auditor. 


Mr. Johnson: Is there a claim for $311 for milk shipped 
in September? 


Ms. Morrison: The processor's records suggested that 
she shipped 896 pounds. 


Mr JOnNSOn solar 

Ms, Morrison: S311 Ms equivalent fo.13 720 polnds, “that 
was the figure according to the Ministry's inspection person 
which we used in our records. 


Mr. Johnson: Mr. Knox, is it your understanding that in 
September there was a payment for $311? 


MreKnox: ~Well,. l don'tithink) the claim. wasumade- for 
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$3ll. I think what was requested -- yes, I guess that is 
the bottom line, because what is done, I think these figures 
reflect that the poundage the complainant made in relation 
to the formula as to the amount of milk that was actually 
costing. So when you multiply the two, you get §$3ll. 


But the process, as Miss Morrison points out, there is 
about a 500 pound difference between -- and again this goes 
back to what I have been saying about these figures and 
aboutspages (664t0 67. .eThere 1s yas500 spound?digierence 
between what the complainant asked for and what the 
processor, according to what I have heard today, has 
available. 


Ms. Morrison: That is why we have provided those 
figures to the Ministry to see if those figures would be a 
satisfactory basis on which to settle the claims. 


Nees donnsonseaThateiseiiein -thescasegohuMr avandiMrs<O:. 
it is $748, $668, and then drops to $243 which is quite 
reasonable. And in the case of Mr. P, it is $486, $438, 
P21 7p andaurops to soon Plvampguse confusedweabouteener lack 
of decline in the short period of time in August, that is 
aliks 


MagameChairman:)) Thank’ you, MrawJohnson< SMre 


Carrothers. 


Mr. Carrothers: Just on this question, do we have a 
listing on the materials, the amount that was claimed? 


Ms. Morrison: No, you don't. 
Madam Chairman: Mr. Dombek. 


Mr. Dombek: Yes, we have got a document that was 
prepared «by, Mr. Beckley»and it-lists)alk of the; ©I..guess the 
12 people that were shipping milk at that time. 


Madam Chairman: Before you go on, Mr. Dombek, two 
things, first to make sure that you refer to the four that 
are in question and Ms. Morrison would you be aware of this 
material that they have, would you have been aware of the 
material. 


MrecDombekseilttiwas.inethe file butei te probablyv=—) this 
particular document was produced just for this particular 
meeting.» Iteisi based on the» lettersathat® themapplicants 
sent in. 


Ms. Morrison: We would have those original letters, 
thoseloriginal claims « \Wevhaven'tegot themelisted ine that 
way. 


Madam Chairman: Okay, if you you could just, if Mr. 
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Dombek has no objection, give us the numbers, and if you see 
any inconsistency, please make a note. 


‘a thetseolft Sl scoulidjlin- as comparison between 
these figures that the Omubudsman has provided us and the 
LUGUIEeS Pes 


Ms Morrvsons Can “1 "correct *thatjustrfor the record. 
The figures when you say the Ombudsman has provided, these 
figures are the figures that the Ministry auditor obtained. 
We provided them to the Ministry at the last moment in 
August, which we thought was the last moment and hoped that 
they would say yes, indeed these are figures upon which a 
settlement can be made because these people did infact have 
some documentary evidence of their claim. Those were not 
the Ombudsman's figures, I just want it to be clear. 


Madam Chairman; Mr. Carrothers. 
Mr, Carrothers: I just wondered if we might get some 


indication as to where those figures differed from those on 
the listing we got this morning. 


Mr. Dombek: Sure. With Mr. and-Mrs. J for June, the 
Claim was for 2280 pounds which translates into $541.50. 
For July, the claim was for 1700 pounds and translates into 
$233.75. For August, the claim was for 1680 pounds which 
translates into $229 even. 


ForuMnoeandy Mrs. .0;. the-~clain  veorsdwlyaishexactiy.tnhe 
same. It is 5,566 pounds which translates into $748.46. For 
August, the claim was for 4700 pounds which translates into 
$668.35. Again that is the same. And for September, it was 
1262 pounds which translates into $242.93. Again, I guess, 
there is some rounding. 


Mr. P, in the June claim is 2800 pounds which is 
$479.80. ‘The July*claim is*far-2560 pounds, which 
translates into $449.20. The August claim is for 960 pounds 
which translates into $218.40. And the September claim is 
for 240 pounds which translates to $54.60. 


And finally, Miss N, the July claim, oh, these haven't 
been figured out. 


Mr. Knox: If I could, Madam Chairperson. 
Madam Chairman: Yes, Mr. Knox? 
Mr. Knox: Miss N. This came from the information they 


have provided to the Milk Commission. At that time, they 
did mot (puta. dollar *value4on*that...UnGertunately,.. we, cam .t 
extrapolate because as has been seen earlier, depending on 
whatever conditions, price was established, there is not a 
good correlation between pounds and dollars. I guess what 
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werCouldwread into the record would be thevpound butt 
would be difficult for us to extrapolate what price they 
would have received had there been payment for that milk. 


Madam Chairman: Mr. Carrothers. 
Mr. Caryrothers: Do you disagree with what has been said 
about the fact that the price had been -- all the way 


through this period, the price was supposed to have been the 
same -- 


Ms. Morrison: Our understanding is that the price never 
changed throughout this period and you could use the -- 


Mr. Knox: If I could, I am not sure what the 
price was that was arrived at this particular diary, most 
dairies the price is arrived at based on butterfat component 
Or some other things which derived price. And if I could 
use one of the complainants and one person who did not come 
forward to the Ombudsman, in this case, in the 2280 pounds 
developed $540, whereas 3478 pounds developed $321. So more 
milk produced $200 less revenue to the farmer, I can't 
exDlalh chat. 


Ms, Morrison: I think it was a two-tier pricing system, 
there were two different prices and it depended on how much 
of each different type of milk they delivered. 


Madam Chairman: I think that was referred to in the 
documents, may be we should have it on the record, but Mr. 
Carrothers, would you agree that the documents we have thus 
far are sufficient, if we don't have the price at this time, 
poundage? 


Mr. Dombek: I think he indicated, you know, the 
difficulty with the two price system, the quality of the 
Partreutar-milk,=tne amount Ol burterbar™=thar=1s On. 


PopeMiss Npeit was andicated. that insvuly — 1597 pounds. 
inm@Angust — 9184/7; and in September — 1370. 


Madam Chairman: Thank you, any further questions, Mr. 
Carrothers? 


Mre"Garrothers: Yes; the time*limit*for the filing. I 
just wondered what the Commission's practice is normally 
with respect to deadlines, is it absolutely strictly adhered 
to or has the discretion been exercised in other cases 
regarding late filings. 


Mr. Dombek: The discretion is there and it has been 
used in the past. It depends on the particular situations 
there have been. We were discussing it this morning, prior 
to this morning's meeting where I believe it was the Milk 
Marketing Board itself, gave an indication on Thursday or 
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Friday thatsit. was; doingeta pe filings as claimeand .ooatec 
would be late. And we will honour that claim. Again we 
were given a little bit of notice even though it was a 
Tittle birt late and wwe.cou that Ciein in, isOr Ue CGG cma 


Mr. Carrothers: You have exercised it in the past? 
Mr.e Dombek: Yes. 


Mr. Carrothers: You mentioned a fiduciary duty or 
obligation in managing the Fund, is there some prejudice to 
the Fund, accepting late filings? Is there some cashflow 
Situation, something that arises? What would be the 
SrCuUneno ohGr NOC 


Mr. Dombek: Well, I think that if there was a run on 
The Fund if a large number of our processors, well, if any 
of our, if one of our large processors failed, that the Fund 
would not be adequate to cover the loss. 


Madam Chairman: Could you give, for the record, the 
approximate value of the Fund or would that be available, 
the value of the Fund, just so we can -- 


Mr. Beckley: ?).9 millivonudollars.~in. the Fund. 


Madam Chairman: Thank you, very much. Mr. Carrothers, 
do you have any more questions? 


Mre Carrothers: Well, I guess I am not sure if that 
answers the question, I guess you are saying that if 
everybody made the claim -- 


Mr. Dombek: Not 1£ everybody, if one large dairy went 
under -- 


Mr. Carrothers: And if everybody claimed in time, there 
would be trouble? 


Mr. Dombek: Well, there would not be enough money at 
all. Perhaps just to expand —- 


: It would be interesting for the Committee 
to understand that if the Fund in place provides revenue to 
those who claim and whose claim is acceptable. 


In the case of cow's milk, the Milk Marketing Board 
markets on behalf of all producers, the milk to processors. 
So the Milk Marketing Board itself would call this call 
indicating that we haven't received payment for this milk. 


We are concerned about it and we are putting the Fund on 
notice that we would be putting forward a claim. So that 
the Fund covers the milk as we have gone through the various 
dates that the milk is produced this month, payment is made 
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the following month. So that there is exposure in the Fund 
for upto 60 days. Some of the large dairies certainly 
purchased millions of dollars during that exposure period. 
Tens of millions of dollars during that exposure period. So 
it is avery important task to administer the Fund and it is 
a task that is handled very carefully. 


Mr e2Garrothers:s) What "il was "cetting at ers to exercise 
the discretion to accept the late filing, just by doing 
that, you are not putting the Fund under any financial 
Stlaimiwer ihe Strainimignht come in because of a*large claim 
but that is something else? 


Mr. Dombek: Yes, that is right. 


Mr. Carrothers: Accepting a late claim is not 
prejudicial to the Fund? 


Mr. Dombek: No. That is why the officials look at the 
particular circumstances of the case. 


Mes Carrothers: “Thank *you-. 
Madam Chairman: Thank you. Mr. Morrin. 


Mr. Morrin: I am intrigued with the processor, was he 
ever a producer before? 


Mr. Dombek: I believe he was a professor of something 
Or another, at university? 


Mr. Morrin: Was he ever a producer, himself? 

Mr. Dombek: I understand he was. 

Mr. Morrin: Was he a producer in the area? 

Mr. Dombek: Yes, and he shipped himself. 

Mite MOnrine= eso. he SOR known by the producers? 

Mo, Dombek. Db *beliveve vso. 

Mr. Morrin: Because I believe that, I feel, if I can 
GCallere*a paternity of goat milk producers must be very 


small? 


Mr. Dombek: Yes, I believe there is only about eight 
dairies. 


Mr. Morrin: They must know all the rules and 
regulations, If tnere 1S a buck Co™be mace, Tr Chere, 1s a 
dollar to be made, surely before you go and invest money. I 
Fuse vane to ralse ,Lhate1ssue; |r ne same spoLncethat Mr’ 
Johnson raised. Before you invest $6,000 you want to be 
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Sure that your money is protected. You want to be sure that 
you have at least a decent return on it. Surely whoever 
that processor was, who obviously had some experience before 
would have passed on that information to the producer and 
said, look, you have invested $6,000 with me or let's do it 
together we will have a certain return. If it does not work 
at least you are sure that your production is going to be 
protected in some way. You know you normally don't invest 
money in something that you would not know what you are 
getting into.) -You-would knowfthat Mra~Philipy surely, a man 
Of LExXDeErvence, == 


Nr Prilrp: There -- 
Madam Chairman: Mr. Morrin has the floor. 


Mr. 2MOrrin: That is my question, how come that the 
producers themselves who were not informed, that the 
processor was contributiangsto thesFund:, ol findgthis 
gPEricuie to undecretangd otha. 


Mr. Dombek: I share your difficulty there, I think you 
have asked one of the key questions. 


Madam Chairman: Mr. Bossy. 


Mr. Bossy: Could there be a possibility that the 
Commission in the decision to deny may have been influenced 
by the fact that the producers, at that time, were not 
paying any fees into the Fund? 


Mr. Dombek: That would be speculation but I don't think 
that that would have entered their mind. I certainly, 
unfortunately both Mr. Knox and I are sort of new kids on 
the block and we were not there when this particular case 
was being considered by the Commission, so we can't, we 
don't have any knowledge of what they discussed. 


Madam Chairman: Were you finished, Mr. Morrin? 
Mre= Moc rin exes. 
a ir sy e Nr Lupuse. la. 


] : Please tell us, you brought to the 
attention of the Committee, 12 people that have problems in 
relation to the past, how come the Committee has just the 
case of J, O, P, are they going to wait the result of Mr. 
J's case to apply or they are evidenced before the Ministry 
that they will apply? 


Mr. Dombek: Well, I can -- again somewhat speculation, 
but I would think that if the recommendation was to pay 
these four complainants that the other eight people that 
were denied would be banging on the Commission's door. 
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: Do do you have evidence about the eight 
people, what the status of their claim is, are they late in 
filing their claim or there are other items attached to 
their case which the Ministry is going to have a hard time 
CO.accept the, claim, 


Mr. Beckley: No; 2 donit have thatvsinformationshere, 
other than to say -- 


Mie Philipass.Pormt eof Order 
Madam Chairman: Yes. 


Mr. Philip: We only have four cases before us, I wonder 
if it is appropriate to speculate on what would happen, 
hypothetically on a whole bunch of other cases. 


Mr.-Lupusella: There may be twelve cases -<= 


Mr. Philip: They are not in evidence before us, we are 
here to judge. 


Mr. Lupusella: It was in evidence which was presented 
before this Committee, therefore before I would make a final 
judgment on these four people, I would have liked to have 
moresinformation about the other eight. 


Madam Chairman: And since the records are not available 
and I do understand that is true, I don't have to make a 
LOLTNCRCn REN S.at PUtyleagOyaqreeaWitheM: . Phidiapsthar 
although.those eight were brought in, I don't ‘believe they 
have been brought in in the documents. I really think we 
should try and keep our questioning and other decision 
making to the floor in question. Mr. Lupusella, any further 
questions? 


Mrs Lupuselja:* No. Thank you. 
Madam Chairman: One final question for Mr. Carrothers 


MresCarrothers: #tlust.onenothersthingszegwback tosthe 


arrangements which I guess you indicated before the 
Commission existed, Mr. J or Mr. P, I wonder if you might 
indicate what might be prejudicial assuming there was an 
arrangement and there was a bit of acceptance of late 
payment, why it would be prejudicial since it was that you 
wanted to use this as a reason for denial of claim? 


Mr. Dombek: If I could, we are not too sure who is 
going to answer this question. 


Mreeknox: If I understand the question, if there was 


an arrangement why would we consider that grounds to not 
providen-— 
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{ Ca a wenyes? 


Mr. Dombek: I guess if we could go back to the comment 
made earlier today about the payment of corn, and people 
want to be paid for what they produce and we certainly 
Subscribe to that as the administrators of this Fund. We 
want to ensure people are paid for what they work hard to 
produce, providing we know whether or not they have been 
paid, or whether or not they have been paid in some other 
way which could have been an arrangement or have agreed not 
to be paid for some reason. And that has been the 
difticulty~enroughout this ease. 


And when we talk about lack of information, although it 
can be argued perhaps that is not in the regulations and 
that goes along with the arrangement. 


As an example, if a goat were transferred from the 
processor who also was a farmer, we have indicated, to 
another farmer, and we are aware of that through evidence we 
can get the through the national livestock records, that a 
goat was transferred. And if neither of the persons who 
transferred a goat from his herd to the other, or the person 
who received the goat can give us any indication as how much 
that goat was paid for or what payment was received and is 
that an arrangement. And it in fact was in lieu of the 
payment of goat's milk. 


But the arrangement, Mr. Carrothers, the Commission has 
put forward, did"“exist; strictly “related to*accepting, late 
payments were not alleging that there was perhaps any other 
form of payment. 


Mr. Carrothers: I am just wondering why the fact that 
they might have taken cheques late or not would” request an 
arrangement that you would want to use this section to 
disqualify a claim for 1? 


Mr. Dombek: PV quess *thevconcermna1s"itethey continue: to 
accept late payment or no payment then at some point when 
the processing firm would cease to continue to operate then 
they may come forward and make a claim. 


Mr. Carrothers: But when did those other arrangements 
expire or in fact was there some payment made that we are 
not aware of? 


Mr. Dombek: I guess, Mr. Carrothers, it goes down to 
there are a lot of producers of dairy products out there 
that are playing the rulés fdirly.°* They don"t have;. they 
are not in colusion with the processors and -- 


MrvePhilips Point ofvorder. 
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Madam Chajrman: Well, Mr. Dombek? 


Mr. Dombek: I am more than willing to withdraw that and 
I apologize. 


Madam Chajrman: That is accepted. 


Mr. Dombek: I guess what I am trying to say, and I am 
Say INGsl avery Pbadiy. obviously, sisethatelt-15) the integrity 
of the Fund that I think the Milk Commission is concerned 
about. And that when the evidence, at least in the 
Commission's mind, whatever it was, and in this case it may 
have been done for very good and legitimate reasons, when an 
arrangement is made for late payments or whatever, that 
those payments should not be honored in a claim. 


SOele think wthat is’ really, @thatets wealtvethne bottom 
ine. 


Mr. Carrothers: Were you arguing then, perhaps if you 
Cakeeene Case Of Mr. and Mrs:..d, that say, that. their claim 
for August, did they agree that it be paid later and that 
somehow put them outside the claims period? Is that the 
type of “logic that you bring in here? 


Try and understand what the problem is just because they 
had agreed to accept late cheques in terms of making 
payments out of the Fund? 


Mr. Dombek: Perhaps I am being a little brisk because 
GOragtuce Cline. 


Mr. Carrothers: Maybe I haven't understood. 
Mr. Dombek: No, I am sure you have understood. 


Mr. Carrothers: The arrangement that is being alleged 
is that people were not basically adhering strictly to the 
15th of the month or whatever it was the date they should be 
PaldaLormeeepid=they agree #to, takeethercneq uesm@ilater? 


What I am just asking is why that fact would prejudice 
the Fund such that you would want to bring forward that type 
of record? I can understand the kind of thing you are 
talking about, that some other thing was done in payment or 
in lieu of payment but what I don't understand, why just the 
fact that it was late would prejudice the Fund? I am just 
wondering why. 


: Tieiecanet ry. cOnhelp withathat.s We-have 
several financial protection programs that the Ministry is 
involved with. It is not government money that we are 
involved with. And one of the corner stones of all of those 
financial protections programs, including this very 
important one is that we encourage prompt payment and we are 
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concerned. And the comments made around this table when 
people use farmers' money. And in order to encourage prompt 
payment, we put in place things like you need to pay by a 
certdin amount of |time. And in this case, .wesheceacreca 
that the 15th of the month is the reasonable rate. 


So when people make an arrangement other than that, and 
while it is not well known what that arrangement is or why 
that arrangement is made, it contradicts one of the 
principles of financial protection programs which is the 
essence of prompt payment. To ensure that farmers are paid 
for their product in a timely fashion, we don't indicate 
which date but we indicate within a short time frame, so 
Chat if there were “sume reasoning that We wmignu orawel rom 
the fact that an arrangement was made. It goes against that 
fundamental principal of the financial protection programs. 


Mr. Carrothers: What you are saying is that somehow if 
they would agree to a later date than they might create a 
claim that would not otherwise exist against the Fund? 


Mr. Beckley: Possibly. 


Mr.e Carrothers: Are any of these in that category. It 
seems Co mé that "we are sort of ignoring that late payment 
when when we arrive at the figures that these people clain, 
you know, that they were within 30 days or 60 days of 
payment. The fact that they had agreed to accept late 
payment for other payments is not coming. In other words, 
these figures are not figures that are created by an 
arrangement to take a late payment, is that a fair 
Statement: 


Mr. Beckley: It might be, we would have to check the 
records, there were three reasons for refusal and if you 
wanted to point out one of the particular letters that we 
were dealing with, then I could respond to reason given to 
see if -- 


“4 EroOc : Well, back to Mr. and Mrs. J, there 
waS a poundage read out. It was their delivery for the 
month, payment for that month. None of that figure related 
to a delay from the previous month, which I think is what 
you are telling me might be the prejudice to the Fund? 


Mr. Dombek: Here is again what was written to Mr. and 
Mrs. J on the Commission, on May 27, 1983: 


"The Commission has considered your claim filed September 
16, 1982 for milk shipped in June, July and August of 
19&2 and decided that payment should not be made from 
the Fund for June and July milk because of late filing." 


Mr. Carrothers: . Late filing... but wluam wal kingeabout 
the arrangement? 
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Mr. Dombek: I see. 


Miss oa PLONE rss) * Some or these claims, = Leem Just: yt rying 
to find out why these arrangements, assuming they exist for 
the purposes of discussion, why these arrangements micght be 
Prejudicial to the. Fund? 


rc m : Well, in the sense that they would be 
prejudicial by depleting the Fund, obviously that is not a 
problem, you know, because the claims are small in relation 
to the amount of money in the Fund. 


Mr, Carrothers: It seems that even the figures that 
have been used or that you have read out, don't include any 
kind of delayed claim or against any delayed payment. These 
are within  the-month or ‘the figure for August/-is, the 
Gelivery in August? 


Bee Venpek ~lhatereertoqnit. 


Mr. Carrothers: = ft as) not. a old over fPromed ulys or hold 
over from June because of an agreement to delay? 


Mr. Dombek: You see what the delay payment indicated 
to, again, I think what the delay payment indicated would be 
that it was evidence or some evidence of this arrangement 
Whrchragain, 1s:*prohibited by the meguiation:. 


Madam Chairman: Are you finished, Mr. Carrothers? 
Mr. Carrothers: Yes. 
Madam Chairman: Mr. McLean. 


Mr. McLean: Well, I was wondering if there is an expert 
here that would tell how much a goat would produce in 4 
Viear? 


Mr. Dombek: I have asked that question myself. I 
guess it is so variable. 


Madam Chajrman: Do they get a bucket a day. 


Mr. McLean: I never usually ask a question unless I 
know the answer. About 5,000 pounds. 


Madam Chairman: 5,000 pounds from a goat in one year. 
Is that your question, Mr. McLean? I+ have one question and 
ite bSoawht hi regard, to this, isecti on which. must have eaten 
ducing. | unch, sect) one (208. | And. I quesesint ais the due, dates 
and whatnot and if-.I could’ just pose a hypothetical 
question. Given that you admitted earlier that a comment 
£Or processors. to» pay-producers, approximately: i5 days, after 
thesdues date, or, thea1 5th of. the. month.4 Now,' just) say 
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hypothetically, if I, as a processor -- aS a producer, am 
concerned that the processor is not going to come through on 
the 15th of the month and want to make sure that I file my 
claim on time sand liwas tonfiile five days ,ahtensthegendgor 
the month, would that be an acceptable claim? 


Mr. Dombek: Possibly~ 
Madam Chairman: Because it is five days late? 


Mr. Dombek: And there is the discretion with the 
Commission to review that as a possible claim? 


Madam Chairman: And what would you do with it, before 
the 15th, what would be done with it before the 15th day? 


Mr. Dombek: You are filing early? 


Medam Chairman: @i-amenote filing carly ,@igam fitine 
within my 30-day Jimit. 


Mr. Dombek: Prior to payment? 


Madam Chairman: Prior to payment, five days after the 
due date, what would you do with it, before the, between the 
Dun. and ene «Lochs 


Mr. Dombek: If I might respond as to the recent one. 
When the Milk Board called us, we have not received payment, 
we are concerned about that and we are putting you on notice 
that we may be filing. We said that is fine, we accept that 
and please notify us further. 


Madam Chairman: If I sent in an application after five 
days to ensure that I file on time, because there I was 
dealing with the processor who was not going to pay me on a 
regular basis and I didn't want to encourage arrangements of 
any type for whatever reason. That every five days after, 
would you do anything with that between the 5th and the 15th 
day of the month? 


Mr. Dombek: They would probably acknowledge receipt of 
it and’ hold’ on/.to; it untilycherm Sth. nadycomesands gone and 
then if payment had been made, fine, then of course -- 


Madam Chairman: Because it was early, because it was 
filed early? 


fir. DoMmbekss\ That. Sera qnit. 


Madam Chairman: Earlier than the day on which payment 
was expected to be received? 


Mr. Dombek: That is right. 
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Mr. McLean: Suppose you were not paid until the 20th, 
what would you do between the 15th and the 20th? 


B : I think the same response would hold for 
both.» I think,the Milk Commission, this is a hypothetical 
Situation we are putting forward, and one which has never 
come before us. But my sense would be that we would wait 
uUntilahat) 30iday period,: from the first..of ithe themmonth to 
expiry, to find out, if during that time there was 
settlement made, and proceed with processing the claim. 


So if you are suggesting by the 20th, I think the same 
response would be as it was to Madam Chairperson, that we 
would issue an acknowledgement that we had received it and 
hold 1 t -untwl ithe end of the month. 


Madam Chairman: If it is acceptable to the Committee, I 
would like to go to the Ombudsman's office for some kind of 
Suir UDweandaperhaps: wexcourd col lbectroun mhougnts in this 
area. 


Mr. Bell, would you like to add something for the 
LeCOordr. 


Mr. Bel]: Before we close off, Mr.Dombek, unless it is 
known immediately, can you tell us that cheques that you 
ultimately found, issued from the producer to the these 
individuals, are you with me? Cheques for payments, either 
within, obviously not made for June, July, and August, but 
any cheques for payment that you are able to identify and 
trace, respecting these four complainants, were they issued? 
Were they company cheques, issued in the name of the now 
dissolved company or were they issued in the name of the 
individual who we know 1s now bankrupt -- processor -- I 
meant to say processor? 


Mr. Dombek: It was by the processor, not the 
individual, what we understand. 


Mr. Bell: The last thing, for information, members. Ms 
Evans has caused a bankruptcy search to be done in respect 
of the corporation and there is no record in the bankruptcy 
office of either an assignment or a petition. So in terms 
of the bankruptcy issue, it didn't happen? 


Madam Chairman: Miss Morrison, if you could make a sum 
up poi nt.. 


Ms. Morrison: Yes, I will try and be brief and I know 
everybody has been very patient and probably quite tired. I 
think we should try and get to the heart of this matter. 

And in looking at all,.of -the things) we discussed today, we 
have talked a lot about technicalities, most of which can go 
one way or another, depending on how technicaly you believe 
this statute should be interpreted. And I think there are 
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lots of reasons to suggest that it should be ae in 
favour of the complainants. 


Butoel “think! ‘a couple of tthe sypcintsswhich were very good 
ones, I am just going to reiterate.’ People from the 
Ministry have suggested that there was a fiduciary duty in 
the:-Fund, “tol protect “ther Fund vo That frducvary duty <cuts 
both ways. 


First of all, as fiduciaries, they had to inform people 
of tne existence of the Fund. There was no question, as far 
as we could tell from the Ministry, that these people did 
not know of the existence of the Fund. When we talked to 
the Ministry people who dealt with these people, those 
people did not know the time period for filing. So the 
information that they could have given to these people, 
would be scarce, indeed. 


I think if you'get right! down to it," we'have a=problem 
with what the Ministry or the Fund, if you like, thought of 
these particular producers. Jt is. tempting tovtnink» cnac 
they didn't like goat producers, but I think that that 
couldn, t possibly be vright. 


But when we come down to the arrangement, we have a 
situation in which people who either did not get paid or had 
their cheques come late or in trying to keep their business 
going, agreed not to cash a cheque in a week, are 
essentiably peing -calied aAyvars, because sor that. 


Tne Fund does not believe that these people did not have 
an arrangement although these people have stated very 
clearly, very, very clearly, that they did not have an 
arrangement. 


The Fund has not even been able to tell us what an 
arrangement looked like, if there was one. Not cashing a 
cheque is not an arrangement, at least if it is an 
arrangement, and I am doing this all the time, not getting 
paid is not an arrangement. They have never given us any 
information to suggest that these people were taking money 
under the table. If that is what they think, that is what 
we should have been told. 


There has been some suggestions of payment in kind, as 
an example a few minutes ago. If there was a payment in 
kind and they had the evidence that there was payment in 
kind, that evidence should have been given to the Ombudsman. 


Lacking that evidence, it is impossible for us to see 
why these people should not have been paid for milk which is 
absolutely clear they shipped to this processor. There is 
no question that they shipped milk, whether it was exactly 
$240 or $247 worth, is not too much of an issue. This is a 
1.9) mvilion dollar funds “And we are talking ‘about 
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preservingethesintegrity -of ‘the@fundvagainst a $3600 claim. 


We cannot, in any of the information that we have 
received from the Ministry, understand why these claims were 
not paid. There is no evidence that these goat's milk 
producers were doing anything wrong. They were late in 
filing their claims but as has been pointed out by Mr. 
Carrothers;?that-late*filing dees “not prejudice the Fund in 
any way. 


When he asked the question about prejudice, he got the 
answer that if a big producer made a claim on the Fund, the 
Fund would go under. What kind of answer is that, about 
Batesniting?s sThistlatessilingididn't yprequdrce thearund in 
thesslightest> 


For the same reason, the Fund combined the late filing, 
what it called insubstantial figures and some notion it had 
of an arrangement as good reasons not to pay these people. 


If there was an arrangement, we should have been told 
what the arrangement was. Futures and and goats milk 
doesn't make any sense to us. And if the section of the Act 
about arrangements was to prevent people from making a 
profit on futures and goat's milk, were they doing that by 
not cashing their cheques? \ 


We have no understanding why these claims are not being 
paid and we ask you to support our recommendation. 


Mada irman: Ms. Morrison, I just have a question 
because there has been some information brought up here as 
tolLhnesecredi bility of the complainants and acewracy of .some 
of their information. Were the complainants, at any time, 
interviewed personally? 


MouesMOrelSOn ts ane S. 


Madam Chairman: Dr. Lee, did you do the interview 
personally? 
Mr. Lee: Yes, I interviewed Mr. and Mrs. J, Miss N and 


I spoke on the telephone to the other two complainants. 


Madam Chajrman: The other two. At any time, have you 
considered, in instances where something like an arrangement 
on mecords sand information; ‘at-any timeé,.vdid it -ocecur to -you 
that perhaps some information be taken under oath? 


Mr. Lee: No, I didn't consider that possibility because 
in interviewing these complainants, my impression was that 
these were credible people. 


Madam Chairman: Did you come to that conclusion when 
you interviewed them face to face or when you interviewed 
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them on the telephone or on both instances? 
Mr. Lee: This is based on my interviews, face to face. 


Madam Chairman: And what about the two complainants who 
you only had discussions with but never did interview on a 
personal basis. 


Mesaebess Well, they were mostly peripheral. The main 
complainants were the ones I interviewed. And the issues 
had already been covered in interviewing the first two. 


Madam Chairman: The concern I have with another one is 
Mr. P, who is not one of those you indicated as interviewing 
in person, is one that has been identified as someone who 
might have entered into or did enter into an arrangement, 
according to the Ministry, in its decision. So it may not 
only be that late but in addition, it was the fact that they 
had entered into an arrangement. And I just wondered why 
you did not investige that on a one to one and in person 
basis? 


Mr. Lee: Well, because we have documentry evidence from 
him concerning his»so-called ‘equity in «the processor. He 
loaned $5,000 to the processor and he was given a promissory 
nove. 


Madam Chaizgman:jaMr .0F didethatgastweilpasaMr. de 
Mr. Lee: No, I thought you are speaking now of Mr. P. 
The irman: Mr. /P? 


Mr. Lee: He loaned $5,000 to the processor, in return 
he got a promissory note and stating that he would be repaid 
that loan on May 30, 1981. And it was never repaid. He 
never had any equity or any so-called shares in the 
enterprise. 


Madam Chajrman: Well, I do not want to digress too 
much, did Mr. or Mrs. J also loan some money to this 
processor? 


Mr. Lee: Yes, Mr. and Mrs. J loaned between $3,000 and 
$6,000. We are not sure of the amount and they received the 
2000 shares of no par value. 


Madam=Chalrmans:iveSowi nehactimlewastcorrectminetbninking 
that Mr. J -- I was under the impression that only one of 
these complaints had loaned funds to the processor. But 
withi wegards\toemtherarrangementy, Timean’didwitwevertoccaur to 
you to interview these people, both in person and second of 
all, perhaps go under oath. 


I do understand that that is available from the 
Ombudsman's office to interview people under oath, did that 
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Ms. Morrison: Could I answer that. I think that there 
is never any question that they did the things the Ministry 
said they did. The Ministry told us that the. things that 
they relied on as evidence of arrangements, was not cashing 
cheques, taking late payments and not getting paid. When we 
asked the complainants, they said, yes, indeed they did 
that. They did the things the Ministry said they did. 


The only difference between us and the Ministry is not 
whether these people did those things they did. But the 
difference between us and the Ministry is, was that evidence 
of, was that, did that amount to an arrangement. The 
Ministry never told us any other things they did, that would 
have amounted to an arrangement. So there was no reason to 
ask them questions which they had agreed to the answers to, 
under oath. 


Brae Beli: It is very important. Are you saying that 
youtheard, Gforithevfirst time “today, ‘indications that the 
minister, and I had better be diplomatic and be charitable 
timnieoWalaputetils.-yand I invite Mr. Dombek to Comprect me if 
PECvVerStaterit y-edideyoushear, “for*®the first-time today, 
that the Ministry considers the position of these 
individuals, vis-a-vis arrangement, or lack thereof, to be 
not credible? 


Ms. Morrison: I think we thought that the Ministry 
didn't believe these people. 


Mre*Bell: pbet’s get right. down, t0i its 2When didayou 
first believe or suspect that the Ministry didn't believe 
these people? 


Ms. Morrison: When they told us that they thought that 
there was an arrangement. But we asked the Ministry to tell 
us what that arrangement was. We couldn't go out and 
interview the complainants, under oath, and say, did you 
agree to take goats instead of milk. Did you agree to take 
horses instead of milk. Did you agree not to cash cheques 
ever or sometimes or might you have these. 


There were no arrangements about these three claims, 
these three or four months of claims. If there were 
arrangements, the Ministry was talking about arrangements in 
earlier times and the complainants agreed that they did all 
of the things that the Ministry said. There was no point in 
going and asking them anything else. 


Mr. Bell: You and I could debate or others could debate 
whether there was a question that might have been put to 
somebody under oath, like, did you make an arrangement for a 
payment, late or extended? 
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is. M Lson: They answered yes. 
Mr Bell::<«Notvaender carhr 
Ms. Morrison: They answered yes to that, not under 


oath, so why put them under oath to get the same answer? 


Mr. Bell: They said we had an arrangement with the 
dealer whereby the time on which payment becomes due is 
extended? 


Ms. Morrison: The things that the Ministry said we did 
which amounted to an arrangement, we did. 


Mr. Beli: But they were never asked, under oath or 
otherwise, in order to answer or did they, whether an 
arrangement existed? 


Ms. Morrison: If they answered that question, they 
answered it with what is an arrangement and we had to say 
the only thing the Ministry has told us is an arrangement is 
a delayed cheque. 


Mr. Bell: Okay, I do not have any other questions. 


Madam Chairman: Is there any kind of questions at this 
point, is there any summing up or remarks that you feel that 
you need to make? 


Then I think the Committee would like to deliberate over 
this decision, and -- 


Mr. Dombek: May I just ask, Madam Chairman, one of our 
staff has to go to Ottawa, can I ask what the game plan is? 
Would the Committee like for us to stay and would the one 
staff member, Mr. Alles, I think he has a plane to catch at 
five o'clock. 


Madam Chairman: I think it would be fine, in my view, 
that.he go and catch’ his planes Iitnink vas longsasea 
representative is here for the decision, we will try and 
make that as expeditiously as possible, and if it looks as 
though we are not going to be able to make it today, we will 
certainly inform you of that. 


We go in camera and we would like to ask you to make 
yourselves available as soon as possible. It is not like 
the Supreme Court of Canada, I assure you, it does not take 
seven months for a decision, or longer. 

Am Recessptakeniat=4< do, pam. 
---On resuming at 5:03 p.m. 


Madam Chairman: We will proceed. Thank you very much 
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for your patience in waiting for our decision and I would 
like to first say that the presentations were excellent 
today and I think we had some fruitful discussions on this 
very case, and the Standing Committee has made its decision 
in this matter. 


En Ghe- case of Mr. andi Mrs. J, Mr.:-and Mrs. 0, Mr. PF, 
Ms. N, the Committee has decided by motion to support the 
recommendation of the Ombudsman as set forth on page eight 
of his report made pursuant to section 22(3) of the 
Ombudsman's Act. 


The Committee will be reporting this decision to the 
House in its next report with a recommendation the 
Ombudsman's recommendation, as set out, be implemented by 
the Minrscry or Agriculture and Food’ and the Farm Products 
Marketing Commission, and forthwith. That this decision be 
implemented forthwith. And the Committee expects that the 
Commission will act immediately to implement this 
recommendation. 


Mr. Dombek, could you just verify that I did include the 
rIGhit. group in that? 


Mir. Dombek: You included everybody but me. 


Madam Chairman: Than I stand by the decision which the 
Committee has just made, so that we include everyone who is 
responsible. 


We thank you very much for attending today. We hadn't 
intended to take the seven hours that it did but we are very 
grateful for you participating an this process. 

We would be resuming tomorrow, Wednesday, January 27 at 
ten o'clock in Committee Room 2 and please take your books 
with you and either deliver them downstairs now or return 
them tomorrow at ten o'clock. 

Mr. Dombek: Madam Chairman, if I just might. 

Madam Chairman: Yes. 


Mr. Dombek: I would like to thank, on behalf of the 
Ministry, and the Milk Commission officials, for the very 
fair hearing and the amount of time that you spent with 
this, we appreciate it. Thank you. 

Madam Chairman: Thank you. 


The Committee adjourned at 5:10 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON THE OMBUDSMAN 
Wednesday January 27, 1988 
The Committee met at 10:10 a.m. in committee room 2. 


Madam Chairman: Good morning. Today we are going to 
be dealing with the case of the complaint of Mr. B. and the 
Criminal Injuries Compensation Board. Dr. Hill, do you have 
a few opening remarks you would like to make? 


Dr. Hill: Thank you, Madam Chairperson. I have a 
few brief remarks after which the Director of 
Investigations, Ms. Gail Morrison, will carry the case for 
us. The two cases of Mr. B. and Ms. D., represented to you 
today, involve decisions by the Criminal Injuries 
Compensation Board as to the amount of compensation due to 
Ewournditfierents Victims) .of crime. (ihe, first, Ms. D., had her 
neck broken by her estranged husband. The second, Mr. B., 
was assaulted at the home of a person he had spent the 
evenung with by. & third panty’. 


In both cases, the Board has agreed that criminal 
acts took place and that the injuries in question resulted 
from the criminal acts. But in both cases, the Board has 
decided that the injured parties were authors of their own 
misfortune and have therefore denied compensation. It is 
the Board's view of the circumstances that it is reasonable 
to deny compensation because of the behaviour of the victim. 
I have found this unacceptable. I urge you to accept my 
recommendations that these two victims be compensated, as 
well as my more general recommendation that the Board 
develop coherent policies to guide its decisions in cases 
where the victim might be seen to have contributed to his or 
her own injuries. Thank you, Madam Chairperson. Ms. 
Morrison will carry the case for us. 


Madam Chairman: Thank you, Dr. Hill. And for the 
benefit of the Committee, it is under tab V., and there has 
also been an attachment. Does everybody have both, under 
tab U? 


Mr. Bell: But the Act is under V., so that people 
may want to flip back and forth between U. and V. 


Madam Chairman: Okay, the material is under V. and 
this report is under U. 


Ms. Morrison: Madam Chairman, since we have two 
cases before us this morning against the Board, if the 
Committee is indifferent as to which case they would hear 
First, sewould Dpreler to, do. Ms. Dy first... Does it. matter to 
the Committee? 
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Madam Chairman: It does not matter to the Board. 
Were you aware of this change? 


i Civ reioNos 


Madam Chairman: It does not matter to you? Then I 
do not see any problems. Now, we are beginning with Ms. D., 
which is under tab W. Mr. Bell. 


Mr. Bell: Ms. Morrison, can we just take inventory 
for a moment and make sure that we all are working on the 
same material in the same location? First of all, the 
documentation in this case is found in the Committee's brief 
at tab number W. Is that correct? 


Me Morrison? twit 25. Um im medtook jw Mrs Beli Ducat 
do not have the Committee's book. 


Mr. Bel]: Members of the Committee, it is tab number 
WwW. 


Ms. Morrison: tWTt ‘should! be’ the case "of (Ms) DD: 


Mr. Bell: Right. That material contains everything 
except the 22(3) Report, so-called.’ For some reason, it was 
lef t-out.. .Po docate? the. 2243) Reporte,” the Commi ttecy mempers 
will pull out this special report of the Ombudsman, January 
‘Sa rowhireh 2 thinks is62ti nt tabe Useandiit “Ss oispirexecdis: 
Members, the best thing to do is to locate this report and 
keep it separate from your brief, because you will be 
reviewing this document for both of the cases today and, in 
fact, the case tomorrow. And, in that regard, Ms. Morrison, 
in terms’ of this’ special report, so-called, the complaint, 
or the “report, of) Ms) Diy 1s? found au page =-— 
well, it does not have a page number, but it is the second 
reportiainm ‘the material. 


Ms. Morrison: That is correct. 


Mr. Bell: Which is found immediately after page nine 
of the first report. 


Ms. Morrison: That is correct. 

Mr. Bell: Okay. Now again, just for inventory, the 
22(3) Report in this separate document is the thing that Dr. 
Hill tabled in the legislature which contains his summary of 
his investigation, his conclusions drawn as a result of the 


investigations, his analysis of the issues and finally his 
recommendation. 


Mela Morrison:ie Thatta siirignt.. 


Mr. Bell: Now, while we are taking inventory, can we 
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agree that unlike the other cases that this Committee has 
reviewed this week and last, the Ombudsman's recommendations 
are on two levels. There is a specific recommendation 
referrable to the relief sought in respect of the two -- of 
the individual complainant. And I guess, euphemistically, 
pay the person some money. 


Lf 


ison: That is correct. 


Mr. Bell: We agree, item number one. There is the 
second level of recommendation, if I may describe it, being 
recommendations two and three in this case, which go to 
matters of policy, concern in a more general sense that the 
Ombudsman has with respect to the Board's practices. 


Ms. Morrison: Right, and recommendation four over 
the page. 


Mr. Bel]: Well, I think that comes under the second 
category. It is of the general nature. And can we agree up 
front that it is possible for the Committee, obviously 
purely in the hypothetical sense, to, for example, agree 
with the recommendation referrable to the individual, but to 
disagree with the other three? 


Ms. Morrison: The Committee could do that. 


Mr. Bell: -What I am saying is you do not look at 
this as an all or nothing situation that if the Committee 
does not support the Ombudsman on any one of these 
recommendations, they all fall? 


{ Morrison: No. 


Nr Beli«’oAlie right) and: thecother: way? of asking 
that, am I correct that these recommendations, 
recommendations two, three and four, are not independent of 
recommendation one and vice versa? 


Ms... Morrison) That=as correct; Although, IJ -think 
the logic in agreeing with one and not agreeing with the 
other would have to be carefully explained by the Committee. 


Mr. Bell<" All@-fight. “Now; Msz-Morrrson, I do not 
want to direct unnecessarily how you plan to present this 
case to the Committee. Can I make a couple of suggestions 
to you, however? 

Ms. Morrison: Sure. 


Mr. Bell: And members of the Committee, if you 
concur that we can proceed this way. 


Ms. Morrison: Mr. Bell, Madam Chairman, before we 
gery ineorpnat, 1) did delivertto \theyCommttee earlier in the 
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week, the response on this file from the Criminal Injuries 
Compensation Board, anonymized suitably, and a number of 
copies thereof. I trust the members have that in their 
documentation? It is a letter dated January 6th, 1988. 


Mr. Bell: January -- sorry, January, what? 


Ms. Morrison: January 6th, 1988 letter from the 
Criminal Injuries Compensation Board, signed by Mrs. 
Scrivener, a response. 


Mr. Bell: Now, we have a letter from the Premier, 
January 18th, and what appears to be a copy of the peace 
bond anonymized, but I do not believe we have ever received 
a copy of the letter you have just referred to. We should 
get that. Well, the reason we do not have it is it is 
already in the material. Page 64 of the material. 


Ms. Morrison: Okay, it has been put into the 
material, is all I am asking. 


Mr. Bell: Members, do you all have page 64 a letter 
January 6th, '88 from the Chairman? 


Ms. Morrison: I just wanted to check it got into the 
materi alse 


Mr. Bell: Hold it. Sorry, maybe I have spoken too 
soon. No, we do not have it. We have a letter of that date 
under the first one. Is that what you are referring to? If 
you look at the first, the material referrable to 
complainant B., there is a letter. 


Mrs. Scrivener: Excuse me, Madam Chairman, I can 
provide: this)in due course; if) you wishes" Ityis not of great 
concern. to me. 91,.cans provide, thisefor-yourin. 2 ti¢tiec 
while. 


Ms. Morrison: Well, I have a copy here. It just 
needs to be anonymized and copied. 


adam Chairman: That would be appropriate. 


Mr. Bell: So, if you could do that as quickly as 
possible before you finish in any event, Ms. Morrison. 


Ms. Morrison: I just wanted to be sure we had all 
the documents. 


Mr. Bell: Now, again, without directing your 
presentation, I suggest that the facts and the issues can be 
more readily followed and determined. First if you give the 
Committee, from the Ombudsman's perspective, a review of the 
relevant legislation, ie. a review of the Compensation for 
Victims of Crime Act, particularly the sections that the 
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Ombudsman addresses in his report. 


You deal with the material that gives guidance to the 
Board in respect of what it does or should do and that 
includes the decision of Mr. Justice Linden of the High 
Court and anything else that is in the material, and having 
done that, would you address the facts leading up to the 
application and then deal with what the Board did on the 
application and then go to the Ombudsman's conclusions, 
opinions with reasons and then finally the recommendations 
and I think if we do it with that flow, there will be 
hopefully a minimum of interruption and maximum of 
understanding about what your position is. 


Ms. Morrison: Thank you. Could I begin by 
introducing Miss Marilyn Stanley who was the investigator in 
this and the case you will hear this afternoon. She will be 
assisting me with those things I cannot find or cannot 
remember. At Mr. Bell's suggestion, I would ask you then to 
Curn torpage seven ofyyour materials in this particular 
case, and we will have a brief look at the legislation under 
which the Criminal Injuries Compensation Board operates. 

The legislation in the first couple of pages contains a fair 
amount of legal mumbo jumbo, which is not of particular 
interest in this case. 


You should note that the Criminal Injuries 
Compensation Board by section three, is composed of at least 
five members. These members are appointed by the Lieutenant 
Governor in Council and one member 1S appointed as Chair and 
one or more as Vice Chair. We are most interested in 
responsibilities of this Board. 


This Board's responsibilities are chiefly set out at 
section five, which is on page nine of your materials. 
Essentially that section sets out the kind of things the 
Board is meant to compensate for. And you will note that it 
suggests that if a person is injured or killed by any act or 
omissionsyingOntario of» any «of sotherinersonvoccurring in,or 
resulting from and then there’s a number of circumstances 
which can cause these injuries or deaths, commission of a 
crime of violence constituting an offence under the Criminal 
Code. 


Second in the course of lawfully arresting or 
attempting to arrest an offender or suspected offender. The 
third one for preventing or attempting to prevent the 
commission of an offence or a suspected offence. These are 
the kind of things which the Board can decide upon 
compensation for, injuries resulting from these kinds of 
EBhings.s 


Mr. Bell:, For future references;*the Committee may 
note for the purpose of this case, and in fact the other 
one, we are dealing with a 5(a) situation. 
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Ms, Morrison: That is riqht. ~yYou Will oles jusc 
because it makes more sense to bring it in here, section 16 
provides that an order for compensation can be made whether 
or not the person is prosecuted for or convicted of the 
offence which gives rise to the injury or death. But the 
Board, of course, could adjourn its proceedings pending that 
detérmi nation > Sat that Vs just “to kind Of seUsCne cone 1or 
the Board. It is (really “looking ‘for injuries that arise out 
of a crime, but it has some flexibility as to whether the 
crime -- whether there is a conviction or not and some 
flexi bilityrastto "rts (timing. 


If you go back to section five, section 5(d) sets 
out -- sorry section 5(d) onward sets out who compensation 
can be paid to, the victim, the person who is responsible 
for the maintenance of the victim, so if a child is the 
victim, someone is responsible for the maintenance and where 
you have a death, there is a provision for payment to the 
dependents, of the victim. 


Section six sets out the usual time periods for an 
application for compensation. Application should be made 
within a year but the Board can extend that time, if that is 
appropriate. Section seven sets out the compensation, which 
kinds of things compensation can be awarded for. So, we 
have examples of the kinds of things that the Board can 
award compensation for, expenses actually and reasonably 
incurred, pecuniary loss suffered, pecuniary loss suffered 
by dependents, pain and suffering of the victim, maintenance 
of a child born as a result of rape and other pecuniary loss 
resulting from the victim's injury and any expense that in 
the Board's opinion, it is reasonable to incur. And section 
two is a kind of catch-all clause under the same section -- 
subsection two, sorry, which sets out other kinds of 
compensation relating to sections 5(b) and (c). 


f B : In a brief summary, what subsection two 
does lis’ that wl it ais va crime conmitted* while —-= Wiwit” its an 
act of violence committed while you are either trying to 
apprehend somebody who is commiting or pursuant, you are 
trying to help a peace officer under (c), what it does it 
expands the heads of damages that you may recover. 


Ms. Morrisop?* That Vs Fright and*in this case’ we: are 
not concerned about that since none of our people were 
trying arrest or prevent a crime. 

Mire. Bel ln? Yeo: 


Ms. Morrison: There are various sections setting out 
how the Board shall conduct its hearings. 


Mr. Beli: First of all, though, let us just go to 
(a). Once an application is made and it is a section five 
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application, there is no discretion it has to be referred to 
the Board for a hearing. 


Ms. Morrison: That is right. And the application is 
conducted by at least two members of the Board under section 
8(a) or by a member of the Board for a hearing. The 
BOatde——-* therevarel various procedural sections, the tnext 
sections, for example, if you look at 10(2), the Board can 
add persons as parties to the proceedings during a review 
and generally, the Board's process is set out by the 
Scature. 


You will note section 12 of the hearings are held in 
public except where, in the opinion of the Board, it is 
necessary to hold it in camera for specific reasons which 
apeuset sout*rnethnersectron;, preyudicialetonther trial of a 
person or not in the interests of a victim as determined by 
the Board. 


Mr. Bel]: Okay, it may be a red herring. Was this 
particular application a section ten application or a 
section nine -- section ten hearing or section nine hearing, 
or is that a stupid question? 


Ms. iMorrison: iodon't think iteis relevant: — I -can 
get the answer for you. 


Mr. Bell: The only reason I ask is because of 10(4). 
Ms. Morrison: It was a two member Board. 


Mrs. Scrivener: It was a two man hearing, both of 
them were. 


Mr.iBelli: So-t 1s a*section ten hearing, okay. 


Ms. Morrison: Section 17 is the section which we are 
going to be very concerned about in these two cases. 
Section 17 sets out the considerations which the Board must 
make in determining what amount of compensation or whether 
indeed there should be compensation at all. For our 
purposes, it may be useful to go through the section quite 
carefully now, although we will be coming back to it several 
times 


Section 17(1) in determining whether to make an order 
for compensation and the amount thereof, the Board shall 
have regard to all relevant circumstances including any 
behaviour of the victim that may have directly or indirectly 
contributed to his injury or death. So, all relevant 
circumstances including the victim's behaviour. Subsection 
two, the Board may, in its discretion, refuse to make an 
order for compensation where it is satisfied that the 
appellant has refused reasonable co-operation with or failed 
to report promptly the offence to a law enforcement agency. 
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That section you should know is there. It is not an 
issue today. Subsection 3 in assessing pecuniary loss, the 
Board shall take into consideration, any benefit, 
compensation or indemnity payable to the applicant from any 
source. This is the usual section which makes sure the 
people do not get double benefits. You will notice that 
there is, in your materials at page 21, a bill which amends 
this Act. For our purposes, you do not need to worry about 
it, but that did increase the amounts which you wiil see in 
section 19. 


Mr. Bell: Is it time just to recap briefly what the 
Act says is required before an award can be made? In other 
words, in section five there has got to be a person injured 
or killed as a result of an act or omission in Ontario by 
another person resulting from any one or a combination of 
Da) yy (Dire Ode. 


Ms. Morrison: «(That -is\ right . 


Mr. Bell: And in determining whether an award shall 
be made or should be made in the circumstances, the Board 
has to consider the items specified in section 17? 


S.2iMOLrrisons, quinat«l Saniahe. 
Mr. Bel]: -All of 17, all three subheadings? 


forri : Where applicable, yes. 
Mig sBel ) so Yes: 


Ms. Morrison: Now, as I said, section 17 is the most 
important section that we have to talk about today. In 
section 17, stating as it does, "the Board shall have regard 
to all relevant circumstances" can be a matter of-some 
difference of opinion. it 1s therefore, not too,.surprising 
that the court has considered the section and the ways in 
which the Board should apply the section, all relevant 
Circumstances. What does that mean? And for your 
information, we have provided the case in which the court 
made that determination. It is provided for in your 
materials on Mr. B., at page-- 


Mi wepe Lis by 


Ms. Morrison: --17. Needless, to say I am not going 
to go throughall -that,fine sprint this ymonning/sybubetor your 
convenience, we summarized that case and its effect, in our 
Materials in our report. The easiest one for me to find 
right,.now. is. page) 50 ofeMrm 2.) ibute ttm s.also, OChecourse, 
Ms. .D#”is materials.» Butt will neter son page S50 .cEaMG. bes 
report, the same material which is contained in Ms. D.'s 
report. 
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This just gives a summary of the case and the view 
that the court took of the section. The case itself, just 
so that you get a sense of what the facts are, in case you 
have not had an opportunity to read it, involved a 
37-year-old married woman, a Mrs. Dalton, who had visited a 
neighbourhood hotel and bar with two female friends. She 
was joined by two men at the hotel whom she recognized as 
regulars in the hotel, and after a evening of drinking and 
dancing, she left with the two men when they offered a ride 
home in their van. 


Later in the evening, the woman was thrown from the 
back of the moving van onto a highway after she refused the 
sexual advances of one of the men. She was very seriously 
injured and spent a total of four months in the hospital. 
The two perpetrators were never found. She applied to the 
Board for compensation. And, yes -- 


Mr. Bel]: I think you should tell us about the 
injuries that this person suffered because that is the whole 
reason £or the decision. 


Ms. Morrison: Well, I am going to read some of the 
decision in a moment, but I can tell you about them now if 
you like. Just to read from the case, when Mrs. Dalton 
refused to go along with the men, she was pushed out of the 
moving van on highway 401 near the Don Valley Parkway. She 
was later found unconscious on the travelled portion of the 
401, was taken to the hospital where she remained for 57 
days until December 17th, 1978. 


She returned to the hospital again for a total stay 
of four months. Her injuries were ruptured spleen, which 
was later removed, a concussion, multiple fractures of both 
feet and ankles, 20 different fractures, internal injuries, 
lacerations to her back and entire body. She is still 
unable to walk normally. The two perpetrators were never 
Found:. 


She applied for compensation. Her application for 
compensation was denied by the Board on the basis of section 
17(1). In explaining its decision the Board wrote as 
follows: "In view of the fact that the applicant had 
consumed a fair amount of alcohol whereby her judgment was 
impaired and that two unknown alleged offenders had also had 
a considerable amount to drink, in the Board's decision it 
was imprudent to go into a van with two unknown men, 
inebriated men," and the Board concludes that, “the 
appl beant was the author of her, own misfortunes» Therefore 
this bappl ication, iis denied" ay The: ‘count appeal (was under 
section 23 of the Act, which I failed to point out to you, 
in which an appeal lies to the Divisional Court from a 
decision of the Board on a question of law. 

The court reviewed the Board's legislation in an 
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attempt to determine what the legislation said about the 
Board's discretion in granting or withholding compensation. 
It noted that the Board was granted a very broad discretion 
by the legislation to make an order that it considered 
proper for the payment of compensation to a person injured 
or killed as a result of a crime of violence. 


It stated that the Board exercises a discretion when 
it decides to make an order or not to make an order, but the 
discretion must be exercised in accordance with the Act and 
I quote from the case. "In other words, the Board cannot 
ignore the Act and decide cases on the basis of whim. It 
cannot be arbitrary. In arriving at its conclusions, it 
must observe the legislative guidelines contained in the 
statute. As long as it does so, it will not be reversed. 

It is only if it departs from the statutory provisions that 
its orders may be vulnerable to attack." 


The court then went on to consider exactly this case. 
And in the instance of Mrs. Dalton, who had been thrown out 
of the moving van on highway 401, the court found that the 
Board had failed to apply section 17(1) properly because it 
had not taken into account a relevant circumstance that is 
the severity of the applicant's injury in determining 
whether it would order full compensation, deny’ the’ claim or 
allow a reduced amount. 


The court agreed with the applicant's counsel saying 
that as a matter of law, the Board should have considered 
the advisability of a reduced award in light of the severity 
of the injuries suffered by the complainant. Instead the 
Board found that the applicant was the author of her own 
misfortune and dismissed her claim completely. And here, I 
want to quote the court again in its considering the Board's 
application of Section 17(1) the Court stated and *I quote. 
"We agree that the Board erred in law in the way it 
purported’ to apply “section 17 Ci)" "This? 1sra-comprex 
section which requires the Board to consider all the 
relevant circumstances including the behaviour of the victim 
that contributed to the injury and determining whether to 
order compensation or whether to make a reduced award. 


The section now says that the Board shall have regard 
to all relevant circumstances unlike a predecessor section 
which stated that the Board may have regard to all such 
circumstances as it considers relevant. So the court was 
looking at the new section of the Compensation Act which had 
changed the discretion of the Board from 'may consider 
things it thinks are relevant' to 'shall have regard to all 
relevant circumstances' and the court found that that meant 
that the way in which the Board had applied this section in 
the Dalton case was wrong in law. 


It must consider whether any conduct of the victim 
directly: or adndirvectly® cont rrputed to Wee mnyury and it) must 
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then decide whether to grant compensation, deny compensation 
or allow a reduced award. As long as it follows these 
steps, it exercises its discretion in accordance with the 
Aces ln Pe rarls *orrollow the clear directions sof this 
section, it makes an error of law which permits this court 
to reverse its decision and remit thé matter back to the 
Board for any hearing. 


In this case, then, in the Dalton case, the Board 
found -- the court found, sorry, that the Board had failed 
to consider a significant circumstance which was relevant to 
whether it would deny the application completely or merely 
reduce the amount of the award. That is the court's review 
of this section and the court's sense of how this section 
should work. 


Mr. Bell: Are you finished with the case, now? 
Mec eMorrison:. “Yes. 


Mr. Bell: Can I just suggest you might read a couple 
of other passages? 


Ms. Morrison: Sorry, no, I am not finished with the 
case. 


Mr. Bel]: All right, well, then I will wait. 


fs. Morrison: In reviewing this particular case, the 
court said one more thing which I think you should hear 
which relates to the severity of the injuries in this case. 
The court said, "in our view, certain contributing behaviour 
of the claimant might be sufficient reason to deny her an 
award if her injuries are slight, but would not be enough to 
bar her if she was severely injured or killed". In this 
case, for example, if Mrs. Dalton had been merely shaken up 
by the fall from the van, the Board might well have decided 
to deny her compensation. If, however, she had been killed, 
this fact would have to be considered by the Board as a 
relevant circumstance. 


“in “this “case ‘because the Boarad farled-to give any 
consideration to the severity of Mrs. Dalton's injuries in 
exercising its discretion, it has made an error of law." 


That sentence is very important. I would just like 
€6 read it *daqain so that you get a sénse of what the court 
is saying. "In this case, because the Board failed to give 
any consideration to the severity of Mrs. Dalton's injuries 
in exercising its discretion, it has made an error of law." 
Further, the Board did not properly consider the issue of 
the contribution to her injury by the behaviour of Mrs. 
Dalton. 


It concluded simply that she was the author of her 
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own misfortune. However, even though her conduct may have 
been a cause of her injury, it cannot be denied that the two 
unknown men also contributed to her injury. Actually, they 
were the major authors of her misfortune. By going with 
these two men, in the circumstance, she incurred a risk, 
that is true. But she surely could not have expected that, 
as a result, she would be pushed out of a moving truck on a 
highway, so brutually. Although the Board did properly find 
that her behaviour contributed to her injury, to hold that 
she was the exclusive cause of this particular injury, was 
legal error. 


Mr. Bell: Okay, and just to note the chronology, the 
date —- this decision is dated April the 2nd, 1982... 1 do 
not know whether that is the date that the appeal was heard 
or the date the court rendered the decision and of interest, 
the order of the Board, which is the subject of your 
investigation in Ms. D. is November the 16th, 1982, the same 
year -- 


Ms. Morrison: November, 1982. It is dated November 
24th. 


Mr. Bell: And for Mi.ebwp ete tiGumecemper, '82.- \1teis 
also the same year. Both subsequent to Mr. Justice Linden's 
decision. 


Me. Morrisons. That.d oc. correck.. 


Mr. Bell: Okay, is it the Ombudsman's position that 
this case says where injuries are severe, section 17 cannot 
be used to deny a victim entirely some form of compensation? 


Ms. Morrison: Yes, I think the court has said that. 
The court has also given some guidance as to what relevant 
circumstances or relevant information is in section 17. The 
court may not be saying that is the only relevant 
information, the severity of the injuries is not the only 
thing that the Board may have to take into account in using 
section 17, but the court clearly stated that severity of 
the injuries must be taken into account in applying section 
days 


Mr. Bell: And do you say that the case provides that 
in the circumstances of severe injury there cannot be total 
disentitlement? 


Ms. Morrison: That is right, the Board would be 
wrong in uSing the section to completely disentitle someone 
if the injuries are very severe. I think the court is very 
clear about that at the very end of its judgment, which I 
just read. 


Mr Bell: Okay. 
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Tee Having now seen what the Act says 
about the Board and having seen what the court says about 
Gre RO0ard.snd its appla cation wf ysection 177, think it 
might be useful to go to the facts of the particular case, 
Ms. D.'s case, the facts in question. In order to do that, 
I am going to draw your attention to two places where the 
facts are set out). First is our synopsis which is at page 
onese But a should inform you that that .isynopsi's is) not an 
agreed upon statement of facts. It may therefore be useful 
for us also to look at page 48, which is a response we 
received to our detter notifying the, Board that: we would 
investigate this complaint which also sets out some of the 
facts. 


I will go through the facts using both of those 
documents and I believe that there are very few of the facts 
which are in issue. In any case, I think we should set them 
out. iInoJuly, D9/77,7 ches complainant,’ aieé-yearn-old 
homemaker and mother of three, separated from her husband 
petereanten-year marriage.) During! thes course of that 
marriage, there had been discord amongst the couple. In 
fact,.idiscord is relatavely miid. «He had» beaten her up 
frequently. Alcohol abuse was apparently a factor in this 
abuse. 


At the time of the incident, and this is important, 
the complainant lived in a small community in Ontario. This 
seems like it might not be a very relevant fact, but in a 
small community, it is not as surprising perhaps that she is 
at the same kind of events as her husband turns up at. On 
July 2nd, 1977, she attended a party where she encountered 
her husband. She was there with a number of other people. 
They were drinking, dancing and after 2:00, presumably when 
the bar closed, they returned to the residence of friends, 
where the complainant was staying with her children and the 
party continued. 


ing.che, morning, Ms...Di.g decided:itor go) out: to,'the store 
about 9:00. She got in her car and began to drive to the 
store, and you will see on page 48 in the Ministry's 
response, their view of what happened following that. Mr. 
D. took the three children, who were in the house with 
everyone, and followed her in his car, frightening the 
children with his erratic driving and, at one point, going 
into the ditch. The car stalled when he reached the store 
and Ms. D. undertook to drive Mr. D. and the children back 
to the house. 


Our information from the complainant was that she was 
very afraid for her children's safety. She began the drive 
back. At some point during that drive, Mr. D. objected to 
the way she was driving and in a struggle for the keys to 
the ignition, he grabbed her by the neck and choked her 
tcoctuning the :hyoid, bone,in: hereneck. sine duemcourse; \she 
was transferred to the hospital where she remained 
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approximately two weeks. She still suffers the effects of 
her injuries. It should be noted that when she had her neck 
grabbed, fracturing the hyoid bone, the car went off the 
road, went into a tree and she was found unconscious in the 
Givce We 


The medical report describing her injuries stated, 
the physician stated, that the fracture of the hyoid, a very 
serious injury, used to be the common accompaniment of 
judicial hanging. It was such a severe injury that very few 
victims survived it. The physician stated that in over 30 
years of surgical cases, he had only encountered one case of 
a fractured hyoid and that was that of the complainant's. 

As a result of this injury, the complainant has had ongoing 
problems. She suffers from headaches, stiffness of the 
neck, propensity to hyperventilate which prevents her from 
seeking employment and limits her enjoyment of life. She 
lives on welfare benefits in Alberta. 


As a result of these injuries, the complainant made 
an application for compensation to the Board under the 
Compensation for Victims of Crime Act. That application was 
denied and I would draw your attention to the Board Order 
which is at page 36 of your materials. The Board Order 
briefly sets out the facts on the first page, the woman was 
found gasping for breath and in a stuperous condition behind 
the wheel of her car at the side of the road. She was taken 
by ambulance to the hospital and examined and the injury 
that I have described earlier was found. 


According to the applicant's sworn testimony and I am 
quoting the Board order. "She and her husband, from whom 
she was separated, met at a drinking party on the evening of 
July 2nd, 1977. They spent the evening drinking and dancing 
together, then returned to the residence of friends with 
whom she was living. They continued to drink through the 
night". Now, that might be something that is not an agreed 
upon fact, but in any case, that is what the Board found. 
"They continued to drink through the night. She admitted 
they were both intoxicated. About 9:00 on July 3rd, she 
left the house to purchase cigarettes", and the story of the 
pursuit by the husband in the car follows. "He suddenly 
reached forward from the back seat of the car, put his arms 
around her neck with such force that he fractured her hyoid 
bone." °That- is the £inding of the’ Board. 


The Board heard evidence from Miss D., herself, and 
from the investigating officer. The investigating officer 
substantiated by extensive documentation, the fact that the 
applicant and her former husband had a long history of 
marital discord. As I said before, that history of marital 
discord is quite an understatement. She was badly beaten by 
her husband on a number of occasions and had to be 
hospitalized. She left him after ten years because she 
could not) take it any Longer. 
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At the time of the assault, the husband was under a 
peace bond at his wife's request and I have provided you 
with a copy of the peace bond. You will note that the peace 
bond just states that he is required to keep the peace. A 
peace bond does not say, as you might have expected it 
would, that he had to stay away from his wife. It just says 
he must keep the peace. Now, I want to quote the rest of 
the Board's Order quite carefully. Having considered all of 
the circumstances in his this case, including the past 
history of continuing violence, it is the Opinion of the 
Board that the applicant knew very well the possible, indeed 
likely, consequences of associating with her husband while 
they were both under the influence of alcohol. And 
therefore section 17(1) which states, and we have already 
read it, "therefore, this application is denied". 


So they applied section 17(1) to deny any 
compensation at all. Essentially, the same argument we saw 
in the Dalton case, this person was the author of her own 
misfortune and her application should therefore have been 
completely denied. The applicant had come from Alberta on a 
bus for the hearing. You will note under section 22 of the 
Act under which the Board can-order certain costs, they did 
order costs to the applicant, her travelling to the hearing 
and some costs to the solicitor for obtaining hospital 
records and medical reports, a total of $370.25. 


The Ombudsman reviewed this decision of the Board in 
the light of the court's review in the Dalton case. There 
are a couple of differences between this and the Dalton 
case. In the Dalton case, the Board found, for example, 
that Mrs. Dalton's alcoholic state led to her being careless 
enough to get into the car with two men she did not know. 
The Board did not find in this case, that the alcoholic 
state of Ms. D. led her to do anything. 


The Board here has only very generally said that her 
association with her husband was a risk she should not have 
taken. In taking that risk, she got what she deserved. In 
the Dalton case, where it was clearly found that the alcohol 
consumption of Mrs. Dalton had led her to take a risk she 
should not have taken, the court found that she should be 
compensated for her injuries notwithstanding the fact that 
she had been drinking and took a chance. 


How much more so should Ms. D. be compensated, who 
got into the car with her ex-husband or her estranged 
husband to protect her children. Her children were in the 
car with a husband who was driving erratically. Ms D. tells 
us that by that time in the morning, she was quite sober. 
That aside, she knew that the husband was driving 
erratically with the children in the car. The children were 
reported even in Ministry documents to have been screaming 
and frightend and Ms. D. was afraid for the safety of her 
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children. 


She got into the car to drive the children back to 
the house. They had to get back there somehow. Mr. D. also 
got into the car and as a result, he strangled her and broke 
the bone in her neck. As the doctor said, and you have been 
supplied with medical reports in your materials, as the 
doctor said, "this is a very serious injury. It is the 
usual result of judicial hanging and very few live broken 
hyoid patients are seen". He had never seen one before. 


Mr. Bell: Can you just refer the Committee 
specifically to where the doctor says it is a serious 
injury? 


Ms. Morrison: Right, at page 26 of your materials, 
the third paragraph. A fractured hyoid is a very serious 
injury and then he goes on to describe the injury. Notice 
at the end of the paragraph, "a fracture the hyoid which is 
a very, very hard bone is associated with considerable 
swelling of the soft tissue around it causing respiratory 
obstruction which is very often fatal before a patient 
reaches the hospital which is why we see very few of these 
in the living case". And again, the next paragraph, "I have 
seen only one fractured hyoid in over 30 years of surgical 
practices and Ms. D. is that patient". 


Mr. Bell: ‘Members of the Committee, you might also 
note in the third paragraph Ms. Morrison read on the second 
line, there is a description of the fracture, "it is so 
severe that very few survive it". 


Mr.. Philip: Jt is a very ,interesting contrast. with 
the. OplLnione on, page, 536i. he first macagraph. 


Ms. Morrison: "Her main complaints have been" -- the 
Board order says "her main complaints have been a sore neck 
and occasional headaches. There is no evidence of any 
neurological or cervical damage". 


Madam Chairman: But did you not say the fracture was 
her main complaint? 


4s. Morrison: Those are her ongoing complaints. The 
Board does not, in its order, refer to the original injury 
and the severity of the original injury. 


Madam Chairman: .But,..in fact, thati4s) accurate that 
that is her main complaint? 


Ms. Morrison: Her ongoing complaints are headache, 
stiff neck, dizziness. 


Madam Chajrman: Mr. Lupusella. 


> s 
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: Just for my own benefit, would you 
please tell me, which section of the Act was changed after 
the decision of divisional court, the decision that took 
place which changed the discretionary power of the Board 
from its <= 


Ms. Morrison: In the decision that I read to you 
from, Mr. Lupusella, the change had already been made. It 
was an earlier court decision which had led to the change. 


Mr. Lupysella: Yes, but which section of the Act is 
LPerin? 


Ms. Morrison: Section 17. 


Mr. Lupusella: Section 17. Now, because this 
particular incident took place five years ago while you have 
been making a presentation, you read the new section of the 
Act and the notes, the older section of the Act; am I 
CORT ECL? 


Ms. Morrison: I read the section of the Act which 
applied at the time the Board made this decision. The 
Board == 


Mr. LupuseljJa: The change which took place within a 
particular section? 


Ms. Morrison: Yes. 
Mr. Lupusella: Okay. 
Madam Chairman: Mr. Bell. 


Mr, Bel]: Mr. Lupusella, just to finish that, the 
section of the Act that exists today that we are reading is 
the section of the Act, the identical section of the Act 
that the court reviewed and rendered its decision on and 
what the court did, in that case, except for guidelines, for 
the Board in particular circumstances, and I would suggest 
it is really limited to a case where you have severity of 
injury and disentitlement as opposed to diminution of award. 


Mr. Lupusella: Thank you. 
Madam Chairman: Mr. Philip. 


Mr. Philip: On page 26, basically we get an analysis 
of one, at the time of the accident, it was severe, it could 
could have led to her death and one can assume that from the 
description on page 26 that it would have been a very 
painful and stressful thing to have undergone at that time. 
If we go over though, to the comments on page 36, the Board 
is basically saying that at the present time, there is no 
evidence of any neurological or cervical damage and it says 
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that basically she is complaining about a sore neck and 
occasional headaches. | 


So from that, we get the impression that, yes, she 
had a very traumatic experience at the time, but five years 
later, there is not a great deal of suffering other than 
occasional headaches. Now, do you have any medical evidence 
that is going to tell us exactly what her present condition 
is as distinct from the severity of the time of the 
incident? 


Ms. Morrison: They had the testimony of Ms D. at 
the hearing and her testimony, from information that she has 
given us, was that she does, in fact, now suffer from 
headaches, sore neck and dizziness. I should point out, 
though that first of all, the injury itself was so severe 
that it was a miracle she was not killed. Secondly, if you 
look at the order for compensation that can be given under 
the statute, the order does not say compensation may be 
awarded for whatever you have at the time of the hearing. 

It says compensation may be awarded for pain and suffering. 
She did have pain and suffering. She had, as you said, a 
traumatic accident or a traumatic injury. There was a 
suggestion in the doctor's report that it was possibly going 
to be necessary to do a tracheotomy to allow an extra air 
path for her to breathe, when the neck was so swollen from 
this broken hyoid bone. 


There was no doubt she suffered pain and suffering. 
And although at the hearing she testified quite truthfully 
that as a result of her injury she now suffers headaches, 
dizziness and a sore neck, there is no doubt, I do not think 
and the Board had those medical reports about the severity 
of her injury or that she did suffer pain and suffering. In 
any case, just to be absolutely clear about what the Board 
decided in this case, the Board decided that -- the Board 
did not make any decision about what her compensation might 
have been had she not been an author of her own misfortune. 


So, I do not think that I read the Board Order as 
saying, she should not be compensated because there is 
nothing much wrong with her. The Board Order says because 
of Section 17, whatever she would have gotten, she should 
not gers 


Mr, Philip: However, in the court case though, the 
consideration is the extent of the injury, notwithstanding 
the fact that a person may have contributed to its own 
Situation. And what I am trying to get a handle on is how 
severe is this other than an initial, very traumatic and 
probably very painful experience at the time of the 
accidents --, ab, the; time: of) the? incidentye Iishouldi aay . 


Ms. Morrison: It was a very severe injury. I think 
in the court case that I read out what the injuries were, 


they were also very severe. What the court was not 
considering there was how -- they did say, she still has 
difficulty walk, but clearly she was not still suffering 
from all those broken bones and all that sort of thing at 
cher time of the court case either. 


Mr. Bell: Mrs. Morrison, do we agree that the issue 
of severity of injury is a medical issue or at least has to 
be examined in the light of prevailing medical Opinion? 


Ms. Morrison: Yes. The doctor, in this case, 
certainly said this is a very severe injury. Most people 
are Trom this injury. 


Madam Chairman: But most people die when a tractor 
trailer runs over their car, but some live. 


Ms. Morrison: That is right. 


Madam Chajrman: And sometimes they live unharmed and 
sometimes they live with injury. 


Ms. Morrison: If they lived unharmed, they would not 
have been injured in this medical sense and you might have 
some psychological trauma or something. This person did 
suffer an injury and she was in the hospital and she 
suffered pain and she had to have emergency médical 
treatment. There'is no doubt that she was not just shaken 
up, as they say, in the Dalton decision. 


Note in that Dalton decision that they were quite 
Specific about the difference between a serious injury and a 
not serious injury. They said if Mrs. Dalton had been just 
shaken up by being thrown out of the van in the middle of 
highway 401, which is possible, I guess. It is not likely, 
but possible. Then, perhaps, the Board, perhaps, and they 
do not even say it for sure, perhaps the Board would have 
been correct in applying section 17, so as to say, no, she 
got shaken up and she kind of asked to be shaken up by her 
actions. She did not ask to be hurt in the way she was hurt 
and I think with this case it is more so. 


Mr. Bell: Are we at the crux of it now, the crux of 
your conclusion and recommendation that relying on the 
decision of the High Court, and I presume relying on the 
medical, certain medical evidence that is available, the 
Ombudsman says this was a severe injury and therefore Board, 
you should not have dismissed the application as you did? 


Ms. Morrison: That is right. 
Madam Chairman: Mr. Charlton. 


Mr, Chariton: dust one ot 


t sti0n relating to 
her continuing condition. It seems 


S 
co me, that to” some 
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extent the continuing condition reflects the individual 
severity to the individual in question. You mentioned 
earlier the problems with breathing and hyperventilating. 
What kind of medical documentation do you have on that 
ongoing condition? 


Ms. Morrison: I do not think we have a medical 
report on that. We do have her letter, her original letter 
of complaint. I will just set out for you what she says her 
problems are. "I was told at the time of the accident I 
would have a lot of problems with my neck later on, as the 
years went on, and a lot of pain. I get very bad headaches 
Since the accident. I have been told that arthritis has set 
in and there is nothing they can do but give me something to 
ease the pain. But it keeps getting worse with the pain. I 
was released from the hospital July 1977", and then, oh, she 
goes on to talk about the hearing. 


I believe she testified at the Hearing about her 
Ongoing injury. She says again in this letter, "I also 
hyperventilate when I get too upset or too excited. I have 
been rushed to the hospital even when I go out to relax. It 
has even happened in public". Just to complete the story, 
you, have.our feportse. ttis, ins this.document and itsispnet 
in your own documentation, our conclusions and our 
recommendations and I just want to go over these briefly 
because as your counsel has pointed out, they are of two 
different kinds. ‘The first conclusion is that the decision 
of the Criminal Injuries Compensation Board -- this is on 
page eleven ef the neport. 


Mr. Bell: Just wait until we catch up with you. 


Ms. Morrison: Oh, sorry, those are possible ones. 
These are final ones. They are the same, essentially. 
Okay, page eleven, the decision of the Criminal Injuries 
Compensation Board not to award Ms. D. compensation for 
injuries suffered as a result of the unprovoked attack was 
wrong and unreasonable. 


Mr.e Bell: Have you told us all of the reasons for 
those conclusions? 


Ms. Morrison: I will just -- briefly to recap the 
reasons Ms. D. suffered a serious injury as a result of an 
unprovoked attack. We believed in our review. The 
Ombudsman believed that the Board failed to consider the 
seriousness of her injury, a relevant circumstance which 
should have been taken into account, in considering her 
claim. 


The Ombudsman believed that her behaviour might have 
contributed to her injury but for the Board to hold that she 
was the exclusive cause of her injury was unreasonable. Her 
compensation might have been reduced by the Board as a 
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result of her behaviour, but it should not have been a 
complete bar to compensation. Those are essentially the 
reasons that relate to the first conclusion. The second 
conclusion, the Board in applying section 17(1) of the 
Compensation Act for Victims of Crime Act is acting in 
accordance with a practice which is unreasonable as the 
Board has no policies or directives to identify the factors 
to be considered in affecting such applications. 


The Ombudsman's conclusion here is a general 
conclusion in which he states that the practice of the Board 
in having no policies or directives to inform, either the 
Board decision makers or the public of the way in which 
section 17 will be applied is unreasonable. 


Now, those who are familiar, for example, with the 
Workers' Compensation Act will know that the Workers' 
Compensation Board has a vast numbers of policies and 
directives which inform the decision of the Board in 
relation to compensation for work-created injuries. It is 
the Ombudsman's view that some policies and directives ought 
to be developed in relation to section 17. So, he concludes 
that it is unreasonable for the Board to an unreasonable 
practice for them not to have such policies and directives. 


Madam Chairman: Mr. Philip. 


Mr. Philip: Rather than comparé it to the Workers' 
Compensation Board, are you aware of similar legislation in 
any other jurisdiction and if so, are there specific 
directions that could be pointed out toward as a guideline 
if this recommendation were accepted? 


Ms. Morrison: We have not obtained guidelines from 
other provinces although certainly that would be available 
to implement such a recommendation. It would be available 
to look into those possible guidelines elsewhere. 


Mr. 3e]]: Ms. Morrison, what more do they need than 
Linden 's decision? 


Ms. Morrison: Well, with respect, Linden's decision 
does tell you what you ought to do about the severity of 
injuries, for example. It does not tell you very much else, 
or what it does tell you is not, it does not tell you all of 
the circumstances under which it might be unreasonable to 
completely bar compensation. 

Mr. Bell: Well, except I am not sure if anybody else 
in this.poomecr Solomon. could identify all of those. But 
just hold on, the Act says you can only appeal on an error 
of law. 


MsecMorrison: Right. 
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Mr. Bell: And Linden clearly says as long as they 
have considered all of the facts, it is not an appealable. 
You may disagree with the decision they have arrived at, 
their conclusions flowing from that evidence, but you cannot 
overturn it. So just taking the evidence, why do you need 
policy and -- why do you need policies and directives on 
that- part? 


Ms. Morrison: Well, I think that all of the facts, 
for example, in the Dalton case had to include severity of 
injury. What else does all of the facts include? It seems 
to me that guidelines suggesting what are the appropriate 
factors to take into consideration, not necessarily saying 
only these, but that you must at least advert to these would 
be very useful both for people who are seeking compensation, 
so that they can say to themselves, these are the things 
that the Board will look at, but also so the decisions that 
are taken in regard to these different kinds of injuries 
arising out of different kinds of conditions will be 
consistent. 


Mr. Bell: Why cannot have opinions or decisions with 
reasons, available to all who are interested, serve that 
purpose? 


Ms. Morrison: With respect, not everyone can read 
full decisions with reasons. Lawyers can. Lots of the 
people who are applying to the Board are not necessarily 
applying with counsel. It seems to me that the public ought 
to be informed in the way in which the Board exercises its 
discretion, just as the Board members themselves should have 
a consistent approach. 


Madam Chairman: Mr. Bossy. 


Mr. Bossy: Just to clarify that point that_T am sort 
of lost on the basis of when the incident happened when the 
guy put his arm around the neck and then what happened. 
Because we have doctors' reports here that are quite 
conflicting because if you look at Doctor L., I believe it 
is, making a statement in this first paragraph, “having been 
involved in a motor accident that morning". Then he goes on 
in the second paragraph describing what happened to the lady 
and then it says, "at that point the car came to a halt and 
two women in the car following came to her help". 


We go back to page 33, which is a report from a 
Doctor K. and there it says, "the ambulance had been called 
to pick her up at the site where she was apparently in a 
motor vehicle accident. The car apparently struck a tree", 
so that we do not seem to have had that because the car came 
to a stop, there is conflicting reports what is the actual 
police record of this? 


Ms. Morrison: Right, the record that you see at page 


33 is a hospital report, I believe, a doctor's report from 
having seen her in the emergency. When they picked her up 
ae Che srte ofthe accident, she ‘could “not talk, so they did 
not know what had happened to her at that point. 


r, Bossy: But either she was not sitting against a 
5g aaa 


Ms. Morrison: That is right. 


ii se Possy On iwae it siutting along the .road as..someé 
indication? 


Ms. MorrisoN: Well, the car apparently struck a 
tree, but it is clear and it is agreed by both the Board and 
our office that the injury she suffered was suffered as a 
result of the strangulation. That is an agreed upon factor. 


Mr. Bossy: I can see that there would be conflicting 
statements whether it is a motor vehicle accident or whether 
it just was happening because of fast driving and then the 
Car came to a stop along the road? 


Ms. Morrison: No, it-is clear that it did not 
happen. We are agreed that it did not happen. The husband 
was convicted of assault in the case. 


Moe Bossy: Well, I do. not question that part. .I do 
not question. It is -- what was it? Was it a car then 
after the happening of the arm around the neck, did that car 
then hit a tree or did it come to a halt along the road or 
this is the conflicting reports I read on different pages. 


Ms. Morrison: I think in the Ministry's letter at 
page 48, you get the, sort of general, agreed upon facts in 
which the Ministry says, “at some point, he objected to the 
way she was driving and in the struggle for the keys to the 
ignition, he grabbed her by the neck and choked her, 
fracturing the hyoid bone in her neck. In due course, she 
was transported to the hospital". 


Madam Chairman: Mr. Johnson. 


Mr. Jobnson: I am having problems with 17(1). This 
legislation was drafted in the minority government in 1980 
and your recommendation from the Ombudsman that the Board 
established guidelines, these Board members, in applying 
section 17(1). My reading 17(1) would indicate that the 
Board has excused their decision making to pretty well 
follow what the legislation sets out that they are to give 
consideration to all relevant circumstances including any 
behaviour of the victim. They may have directly or 
indirectly contributed his injury or death. Now, I would 
submit that if that is not satisfactory to the Ombudsman, 
then maybe the recommendation should be -- the legislation 
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should be amended. 


Ms. Morrison: I think we do not quarrel with the 
legislation in setting out the general power in the Board to 
include in its consideration the behaviour of the victim. 
What we do suggest is that that general power should maybe 
be not as a legislative matter, but as a matter of Board 
policy set out in more detail so that there is some sense of 
exactly how that behaviour will be taken into account. The 
court, in the Dalton case, for example, found the way the 
Board took the behaviour into account to be inappropriate 
and I think that what we are suggesting is that a set of 
general guidelines would mean that the Board tooks1.t,2 neo 
account in the same way in similar cases. 


Mr. Johnson: I would submit that having seven mini 
committees to draft legislation, that members of that day, 
drafted it deliberately, so that the behaviour of victims 
would be considered. 


Ms. Morrison: I agree. I agree, and certainly and 
if the change should be a legislative one, that is a 
different matter. But our feeling, our recommendation is 
that, yes, they should take into account the behaviour of 
victims. All we are asking for in guidelines is a set of 
guidelines which would make the way they take that behaviour 
into account consistent in different cases of the same kind. 
So that, for example, if a person has consumed alcohol, that 
sould be or will not be, taken into account depending on, 
for example, whether the actual consumption of alcohol 
caused the person to do the thing they did, or whether 
someone else was involved in the injury. 


We feel that there ought to be having reviewed the 
Board decisions as you will see in our report, we reviewed a 
lot of the Board's written decisions and we felt there was 
some inconsistency in the way in which the Board applies 
section 17 and we felt that guidelines would inform the 
Board's decision making in such a way that it would be 
consistent. That is the purpose of the recommendation. 


Madam Chairman: Any further questions? Mrs. 
Scrivener. 


Mrs. Scrivener: Thank you, Madam Chairman. 
Madam Chairman: Sorry. Were you finished? 


Ms. Morrison: I was going to deal briefly with the 
Board's response, but we can do that afterwards. Mr. 
Michael Zacks of our office is going to deal with some of 
the legal questions that are raised by the Board's response. 
But it perhaps might be better if we hear from Mrs. 
Scrivener first and then deal with that question. 
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Madam Chairman: I think we have to identify the 
legal issues first. think that would be better. 


Mx Scrivener: Well, it would be helpful for me to 
know what it is I am responding to. If I could hear it now, 
it would be helpful to me. 


Ms. Morrison: Okay, we can go then to the Board's 
response on January 6th, 1988 which has been handed out to 
you. Your report makes four recommendations, so the 
response says. And it sets out the Board's comments on our 
recommendations. The first comment suggests that the Board 
is authorized to vary in order for payment of compensation 
by section 25 and that the only way in which the Board's 
decision is not final is if there is an appeal to Divisional 
Court on a question of law. They suggested there was no 
order for payment in this case within Section 25 and 
therefore, Section 25 does not give the Board the power to 
vary its order and, therefore that it is unable to comply 
with our first recommendation. I would like Michael Zacks 
to address that question. 


Madam Chairman: Michael -- 


Ms. Morrison: Zacks, 2Z-A-C-K-S. 


fadam Chairman: Thank you. 


Mr. Zacks: In reviewing this legislation we were 
concerned with the Board's response on this point, because 
of course, if they are correct then, they are unable to 
implement the recommendation as we have indicated but our 
feeling is that the Board does have a power under section 
25, which is their power to reconsider, to vary the order 
that they made in this case. The Board's actual decision is 
worded an an order and it is an order without -- for no 
compensation. My understanding of the Board's position is 
that unless there is an order for some amount of money, be 
it a thousand dollars or one cent, they do not have any 
authority to vary the order. We feel that is an 
interpretation that results in an absurdity because it 
prevents the real spirit and the intent of this very 
remedial legislation from being fulfilled. 


To use the Board's argument, it would actually 
prevent an applicant who comes up who does not get an order, 
who gets an order for no compensation, who comes up with new 
evidence, which is information that the Board can consider, 
from coming back and asking the Board to review his new 
evidence which that person was unable to get in time and 
appeal would not be available because it would not be a 
matter of law and the real injustice would be done. 


the converse would be that an offender, the 
th band inant in this 


case, if an order had been made for some amount of 
compensation, he would be able to come back and recommend 
and request the Board of the new evidence to make no 
compensation against them and we feel that the wording of 
this legislation, if it is seen, if it is interpreted in a 
broad, remedial way as is directed by the Interpretation 
Act, that the wording ‘vary an order for payment of 
compensation’ can easily include an order fou no 
compensation at all. And what we are arguing is that that 
is the way this section should be interpreted and not in the 
very narrow way that the Board has interpreted it. 


I would also like to make another comment about how 
the Board is interpreting this problem. As a general rule, 
this Board, which is a quasi judicial body, is unable to 
reconsider its decisions. This is called principle of 
functus officio. -But there are several exceptions to this 
rule and the Ombudsman encounters its response often times 
from various tribunals, but I would like to point out that 
there are exceptions. One of the exceptions is section 
25(1) which is a Statutory power of reconsideration. 
Another exception, of course, is that there is an appeal, 
which it is too late to bring into legislation now or 
judicial review. 


in the past, as Mr. Bel] knows, we have had a 
So-called friendly application for judicial review where the 
Board, at the time, which was the Residential Tenancy 
Commission and the Ombudsman and the complainant agreed that 
no one would object to the court application and that was, 
in fact, done and the complainant received the remedy that 
he was seeking at the time. 


There are also different, other ways Or techniques of 
éllowing the Board to reconsider its own decision. And that 
is where the error that the Board makes is seen as a 
nullity. It nullifies the decision. It is our submission 
that the law is very clear on this point that tribunals, 
Such as this Board, do have a bower to reconsider their own 
decision where they are in agreement that their decision is 
a nullity. And it is based on the arguments and the 
Submissions made by Ms. Morrison, in terms of the Board's 
failure to consider very relevant facts and though that 
error in itself on two grounds renders its decision in 
nudity 


On the first ground, they breached a statutory 
requirement of section 17, which under the Dalton decision, 
direct the Board to consider those factors. On the second 
ground a basic common law Principle. They fail to apply 
relevant considerations in the excercise of their 
discretionary power and in law that renders the decision a 
nullity. 


Madam Chairman: Mr. Bell. 


Mr. Bell: I love asking this question because I get 
asked it all the time. What is your authority for that in 
Specific terms, because if I follow it, what you are saying 
is where there is law already out there, that says if you 
fail to do the following, that decision is wrong in law and 
we will set aside, rather than require people who follow 
thereafter in same circumstances to go to the Divisional 
Court. The law gives the tribunal in question the 
authority, “ifsyou willpcte recognize its own error and to 
take appropriate steps. I think that the Committee would be 
very interested in what you have specifically in the way. of 
authority. 


Mr. Zacks: Well let me just preface my statement by 
an observation that I made when I was researching this. 
There are very few cases because, as a rule, tribunals often 
don't like to criticize themselves and admit that they have 
made a mistake. So, you do not see it too often in reported 
cases. The usual technique is for one of the parties, who 
feels that an error has been made is to go for a judicial 
review. But there are a few cases where tribunals, having 
recognized that an error has occurred on their own 
initiative, on their own motion, review the matter and hold 
a new the hearing. 


The leading case in this is a case called Posluns. 
It 1s a Supreme Court of Canada decision, P~O-S-L-U-N-S, 
against the Toronto stock exchange. Perhaps a very good 
statement of this is contained in the Ontario Encyclopedic 
Digest of Law, Third Edition. I will quote, with the 
Committee's permission, from page 3-153. “When a decision 
has been reached in a manner contrary to the rules of 
procedural fairness or natural justice, where there has been 
a failure to comply with statutory procedural requirements, 
the breach can be cured if the decision-maker involved holds 
a reconsideration of the whole matter with a fair and open 
mind and corrects the errors of natural justice or other 
deficiencies which occur at the first hearing". 


Mr. Bell: Have you got the case? 
MI. Paice The Posluns case? 
Boswell 3) Yes. 

Mr. Zacks: Not on me. 


Mr. Bell: Did the Toronto Stock Exchange not have 
the authority by its own regulations to reconsider? 


Mr, Zacks: The case did not turn on that point. It 
was determined on a question of the rules of natural 
justice. My recollection of the case was that one of the 
Posluns, when he was called to appear, was under the 


impression that the inquiry would be involving other members 
and would not affect his own activities. When he attended 
that, the matter turned into an inquiry for his behaviour 
and it turned into a type of disciplinary proceding. And 
there were objections made by counsel and the stock 
exchanges decided on its own initiative. I am not aware chee 
they were rules. The case did not turn on that point, to my 
recollection. 


Mr. Bell: Maybe you can arrange to get us the 
decision, because, with respect, I think it does, for our 
purposes, turn on that point. If the stock exchange was 
permitted, as a matter of its own policies and procedures, 
to reconsider, then all the court is saying is, look, do not 
put us through the hassle of a judicial review application. 
You do it yourself in these cases. That is not our 
situation. The Board here says we cannot reconsider because 
we do not have the legal authority to do so. 


Mr. Zacks: We have got the decision here and we can 
pass it on to you, but as I say, it it is not my 
recollection. The other statement -- — 


Mrs. Scrivener: Excuse me. If you are keeping a 
xeroxed copy of that, may I have one as well? 


Mr. Zacks: Certainly. 
Mr. Philip: L-am lost on that ones As’ di read’ 25-=— 


Mr. Zacks: I am outside of 25 now, but we can go 
back to aes 


Mr. Philip: But as I read section 25, it gives the 
power to reconsideration, if the judgment was no 
compensation, then would 25 not give the power to say some 
compensation? 


Mr. Zacks: Yes, that is the first argument that I am 
making, a broad, liberal, large interpretation of section 
25, which gives the Board the authority right now, without 
looking at any other matter that I have spoken about, after 
the initial comments, to reopen its hearing and receive new 
evidence to consider, as the statute says, "not only new 
evidence, but any other matter that the Board considers 
relevant such as the facts concerning the severity of the 
injury and the degree of contribution by the claimant". 


Mre- Philip: I am not sure whether it is you or John 
Bell that has lost me. Maybe, can you run by the points you 
were making again? 


Mr. Bell: Well, we are not talking now about section 


5. Imean, there are a lot of interpretations available in 
5 over the magic phrase “vary an order for payment" as to 
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whether before you can vary anything there has to be an 
Order for payment or whether an order for no payment is 
included. I do not want to get into that today. But, what 
Mr. dacks is attempting to do now with the benefit of legal 
authority is to demonstrate that notwithstanding what the 
legislation says, tribunals of this nature have the inherent 
jurisdiction where a decision they have previously rendered 
is legally invalid or legally a nullity to correct their own 
mistake. And he cited the positive decision as the first 
authority for that. And rightly, will give copies to the 
Board as well to the Committee, and in my recollection of 
Poslun, however many years ago I read it, is that there did 
not appear to be an issue whether the stock exchange could, 
of its own motion, correct something that it had done and if 
that is a provision was available to the stock exchange, 
then I would suggest that it is not -- that case is not a 
lot of assistance, but Mr. Zacks has a lot more to tell us. 


Madam Chairman: Mr. Johnson. 


Mr..Johnson: Mr. Bell, just for clarification, you 
are suggesting that a tribunal may have the power to make 
the change if they see that they made a mistake to correct 
an error? . 


Mr. Bell: Well, Mr. Zacks is suggesting that and he 
is trying now to persuade the Committee to that point of 
view. i 


Mr. Johnson: Okay. but if the first instance, would 
the tribunal not have to admit, or at least accept the fact, 
that they made a mistake? 


ic. Beli: -Or ‘be told thatethey did. 


Mr. Lupusella: Again for my own benefit, my ideas, 
are we talking about quasi judicial tribunal? 


Mr. Zacks: Yes. 

Mr. Lupusella: And we talk about that and how come, 
the appeal tribunal of the Workers' Compensation Board is 
final? 

Mr. Zacks: Well, it is not. They can reconsider on 
their own initiative as well. There is a provision in the 
Act they can. 

Mr. Lupysella: If new evidence is set before them? 


Mr, Zacks: They have guidelines in how they exercise 
their discretion. 


Mr. Lupusella: But that is special for the new 
evidence, the tribunal is special to find out as to whether 
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or not the evidence is new evidence as presented before them 
is relevant; am I correct? 


Mr. Zacks: You are correct. The only other comment 
I wanted to make on this point is again this section, the 
Encyclopedic Digest, which is a 30 odd volume compendium of 
the law in Ontario, is a statement that follows on to this 
question of nullities. And I am quoting now as follows: "Of 
course as noted already in relation to judicial or quasi 
judicial authorities, if the initial consideration is 
tainted by a breach of the rules of natural justice, or 
other procedural deficiency, the matter can generally be 
reconsidered. This principle also justifies a 
reconsideration of any matter for certain other types of 
nullifying error or present such asa lack of jurisdiction, 
asking the wrong question, taking into account the 
irrelevant factors and point, in this case, and failure to 
take account of relevant factors". And the quote goes on. 


But, the point I am making is that really these are 
alternative positions. The first position that we are 
advocating for your consideration, is that the statute 
itself, section 25 on its clear words permits the Board to 
reconsider this case and implement the Ombudsman's 
recommendation. If the Board -- if the Committee feels that 
is a proper interpretation, the common law itself permits 
the Board to reconsider, because their decision is, in 
essence, a nullity. 


Mr. Morin: Can this Committee tell the Board to 
apply section 25? 


Mr. Zacks: Well, the Committee can make its 
recommendation to the Board and the Board -- 


Mr. Morin: But it does not have to go to the court? 


Mr, Zacks: No it does not have to go through the 
court. That is the point of the approach. You do not have 
fo go to court. Ist ts a nullifying error, it tne 
tribunal feels that it is an agreement or is told to do it 
and accepts that advice that it is a nullifying error, it is 
opened to that body to reconsider the matter afresh in an 
unbiased way. 


Mr. Philip: As a result of this, your recommendation 
could be, or the possible result could be, if it is 
implemented that the Board could reconsider weighing what 
was allegedly not to consider, namely the severity of the 
accident, weigh that and still say, we do not feel the 
compensation is justified. That could be a possible outcome 
OL your <= 


Mr. Zacks: The short answer is yes. But the full 
recommendation that we have made is, in essence, 


ayr & Associates Reporting, Inc. 


B=-31 


reconsidered grants, grant compensation because of the 
admonition of the Dalton case. 


Madam Chairman: Mr. Bell. 


Mr. Bell: Your 25 argument that you say that if you 
do not interpret 25 as including an order for no payment or 
dismissal of the application, that it renders an absurd 
result. How do you get around the last phrase in that 
section which says that what the Board may do in varying an 
order is by increasing or decreasing the amount ordered to 
be paid? 


Mr. Zacks: Or otherwise. And prior to that 
statement, vary the terms of the order, increase or decrease 
the amount to be paid or otherwise and the otherwise would 
be pay something. 


Madam Chairman: Well, I think that their ‘otherwise' 
might mean pay a lump sum or periodic payments. 


Mre Zacks: Or that can be referred back to the terms 
of payment, as well. But otherwise it is a very broad 
catch-all phrase. It could not include what you are 
Suggesting. It possibly could include the word ‘workplace’. 


Madam Chairmans Yes Mr. Charlton. 


Mr. Charlton: Yes, I have a question for Mr. Bell. 
In the context of what is being raised here about whether or 
not you have to go to court, I go back to the discussions we 
had with you at the outset before any of these hearings 
started, when we were discussing the role of this Committee. 
Now, am I not correct that, in fact, the legislature has the 
authority of a court and therefore a recommendation of this 
Committee supported by the legislature is the same as an 
order from a court to the Board? 


Mr. BeJl: Well, there have been other Boards, quasi 
judicial and otherwise, who have come before this Committee 
who have had recommendations and been subject to 
recommendations ultimately adopted by the legislature and 
they have accepted and implemented those. The Workers' 
Compensation Board, for example, which has and still has a 
privative clause notwithstanding its reconsideration 
authority. 


The regional, the Residential Tenancies Tribunal, for 
example, is another one that has, that stated that it did 
not have authority to reconsider and there have been 
previous recommendations. My view is that the legislature 
who adopts recommendations of the Standing Committee and it 
dees so by, pursuant to a debate and by an order that has 
got some obligation and we can hear from the Board. 

Mr. Zacks, can I just ask you one more thing? 


Mra Zacks: erSune. 


Mr. Bell: In both of these cases, they were orders 
for payment of moneys made. They were supplementary orders 
and they are specifically orders made under section 22. 


Mr. Zacks: That is right. 


Mr. Bell: I guess what I am asking, are those 
orders, in the Ombudsman's opinion, included in the phrase 
fan order for payment for compensation"? 


Mr. Zacks: Well, we tossed that around for a while 
in the office and in fairness to the Board, I think it would 
be stretching it to try to build an argument based on 
payment of costs. 


Mr. Bell: Except that there are lots of decisions or 
lots of courts that say that an order for costs is an order 
for compensation. It is an order in debt for compensation 
indemnifying, successful or otherwise. 


Mr. Zacks: I agree. But there is a clear 
statutory -~ I do not want to argue for the Board, but there 
is a clear statutory authorization for them to pay costs 
totally distinct from the payment of compensation, and the 
Board very clearly made this payment under that provision. 


Mr. Bell: Do they then not have any authority to 


vary an order for costs? Once they make Tt), Ls Ue ried Lor 
all times? 


Mr. Zacks: I think so, unless in their new 
rehearing, they wished to make new costs, if it is subject 
to a -- if it is a payment for additional costs based on a 
rehearing provision. On reconsideration they could pay 
additional costs, but I do not think they have the authority 
to change the order for costs. On a further point, there 
are two other basis by which a tribunal, such as this Board 
can change, can reconsider their decisions. I am not going 
to go into them, but just to underscore the fact of this 
concept of final binding decisions is not one without 
exceptions. There is at least four or five different 
approaches that the clerks have taken to allow tribunals to 
reopen the matter and settle for whatever reason and pursue 
them. 


Mr. Bell: Has your office done a memorandum on this 
Mr. Zacks: Well, there are a couple of other 
documents floating about, yes. 


Mr. Bell: Would they be useful to the Committee? 
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Mr. Zacks: Yes, I could provide -- 
Mr. Bell: Would you also provide them -to the Board? 


r.4f4acks: Before I do that, it just occurred to me 
that it is our internal legal memorandum. Perhaps you 
Should be asking Dr. Hill for that. They are his documents. 


Mr. Bell: Well, Dr. Hill. 
Dr. Hil]: Yes, we will provide those documents. 


Mr. Zacks: I do not want to be overstepping my 
bounds. 


Mr. Bell: Maybe if it is possible to have them 
before lunch, Mrs. Evans and I can look at them over lunch 
and anything from that that will assist the Committee, we 
will do so. 


Mr. Zacks: Yes, I can have them for you by then. 
They are rather lengthy, but I will try to get them for you. 


Mr. Bell: If there are any other questions. 


Madam Chairman: Well, I just have one with respect 
to the Ombudsman Act, which was 15(4) which says "nothing in 
this Act empowers the Ombudsman to investigate any decision, 
recommendation, act or omission, with respect of which there 
is under any Act, a right of an appeal or objection or a 
right to apply to a hearing or review on the merits of a 
case to any court or to any tribunal constituted by or under 
any Act," and it goes on. And there is a rule of appeal 
with the Compensation for the Victims of Crimes Act; is 
there not? 


Madam Chairman: And that is to the Divisional Court? 


Mr. Zacks: There is an appeal right on the question 
of law to the Divisional Court. 


Mr. Morin: In this case? 


Mr. Zacks: Yes, in any case that the Board decides 
that there is -- if the party believes that there has been 
an error of law, they have the right to appeal to a 
Divisional Court. 

Mr. Lupuselja: So, why are you asking this Committee 
to make a deliberation on the merits of the case when the 


courts -- 


Mr. Zacks: The appeal rights law expired. 

Mr. Lupusella: I beg your pardon. 

Mr, Zacks: The right to appeal has long expired for 
these complainants when they came to us, there was no longer 
any right to appeal. 


Madam Chairman: What is the limitation on the 
appeal? 


Mr. Zacks: If I recall correctly it is fifteen days. 

Madam Chairman: Mr. Bossy. 

Mr. Bossy: Thank you, did you now state, there were 
other cases that were reopened even though the time had 
expired on whereby it was joinly agreed? 


Mi» 2aCkSs  oOrry? 


Mr. Bossy: Where the parties jointly agreed that -- 


I am not aware of that. There may be. 


Madam Chairman: Mr. Bossy, I remember Ms. Morrison 
referring to the fact that you should make your complaint 
for injury within one year, but that can varied to the 
Board. You will apply to the Board if you have injury, but 
if you do not do it within the time period of the Board, the 
Board may agree to extend that period to one year or two 
years, whatever time. Could you check on that just very 
briefly, something for you to look into, the appeal period. 
I would be interested in knowing that. 


Mr. Zacks: From my understanding it is the rule, the 
appeal period and the rules of practice. I think the appeal 
period to the Appeal Court is fifteen days from the date of 
the decision. 


Madam Chairman: Thank you, any further questions, 
Committee. No. 


Mr. Zacks: I'm sorry, 30 days. 

Mr. Bell: Well, it depends on what it is, though, 
does it not? Because there is no limitation period on a 
judicial review. 

Mr. Zacks: This is not judicial review. 

Mir. Bell: Yes, okay. 


pina Earrwanl 


Mr. Zacks: The rules of civil procedure have a 30 
day limitation period to appeal a decision on the 
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administrative tribunal it is rule 61.04(1), so it is 30 
days and my recollection was that 30 days had long expired 
by the time the complainants came to us. 


Madam Chairman: Thank you, any further questions, 
Mr. Bell? 


Mr. Bell: Has your office been faced with this 
position of a tribunal before, ie. there is nothing in our 
legislation that permits us to alter our decision and I do 
not attribute this to the Board, but for hypothetical, yes, 
we agree that our decision should be changed. 


Mr. Zacks: I cannot recollect offhand that a 
tribunal that is actually agreed and said. but for the 
matter being final, we do it, but there are a number of 
tribunals that come back and say we disagree with you in any 
event. We can do it. But in the majority of those cases, 
not all of them, our views were based on factual concerns 
rather than issues which go to nullifying the decision. So, 
we have not had an opportunity to bring forward this type of 
issue to the Committee to date. This is the first time. 


Ms. Morrison has informed me about the Residential 
Tenancy Commission issue and in that case, there is an 
anomaly in the legislation, it is the actual members who sat 
on the first Board, the first panel, and heard the appeal to 
claim to us to review the same matter. That has been 
changed now and in the new legislation, but the difficulty 
was that one of the panel members have died and accordingly, 
they were completely functus, and the Attorney General and 
the Ombudsman and the Commission all agree, that we were in 
a Gifficult spot and we were currently discussing judicial 
review and actually quash the decision, sent it back to the 
Commission. So, it is not exactly analogous in this case. 
It is something new all the time. 

Mr. Bel]: So what you did in that case though is the 
parties, ie., the Board and the complainant consented to -- 


Mr. Zacks: That is right. 

Mr. Bell: Consented to an order in the Divisional 
Court setting aside the original decision and sending it 
back. And in that case, the Divisional Court did agree to 
permit itself to be used in that way. I say. 

Mr. Zacks: That is right. That is a possibility 
here but I am suggesting there are other techniques, not as 
cumbersome and time consuming or expensive to achieve the 
Same result. 

Madam Chairman: Thank you very much. 


Mr. Lupusella: I have a supplementary question. 
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jJadam irman: Mr. Lupusella. 


Mr. Lupuselja;: I think this Committee has been 
called to make a judgment to decide in the merits of the 
case on the two sections of the Act, Section 17(1) and 
Section 25. That is the argument which you are making now, 
in Section 25. Are we supposed to make both Judgments on 
the two sections before the merits of the case is going to 
be decided by this Committee, or should there be a common 
decision? 


Mr. Zacks: Well, the merits of the case and the 
reviews of the section 17 are essentially the same, I 
believe in how you -~- whether you agree with us on section 
17 and the merits of the case are one issue. There is also 
another issue of really whether the Board -- would agree 
with the Board's position as they get to put forward their 
view of what the merits are that they probably have to 
exercise discretion and depending on how you characterize 
the issues for yourselves and the question, the positions I 
put forward may not be relevant for you to decide at all, 
but you get to hear from the Board. 


Mr. Lupusella: Thank you. 


Madam Chairman: No further questions? All right, 
thank you, very much, Mr. Zacks. Are you complete at this 
point, Ms. Morrison? 


Ms. Morrison: Yes, thank you. 


Madam Chairman: Thank you very much. We are going 
to try it again. Mrs. Scrivener, would you like to make a 
few opening remarks? 


Mrs. Scrivener: Thank you, Madam Chairman, I am very 
pleased to be here and to participate in this exercise and, 
as a starter, if you will induge me, I would like to ask 
Mrs. Manly to put some information and material around for 
the Board for the Committee members which I think will be of 
assistance to them in understanding how our Board operates 
and give them the kind of flavour of what a Board member 
undergoes in terms of approaching the hearing. And all of 
this material that we are putting out, this material which 
has been received previously by the Ombudsman, there is 
nothing in this material which has not been not circulated 
to the Ombudsman prior to this. 


Madam Chairman: Ms. Morrison. do you have any 
problems with us getting -- 


Ms. Morrison: I have not seen it, so it is hard for 
me to say. 


fe 
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Mrs. Serivener: It is our correspondence and also it 
is the new copy of our Act, a copy of our brochure, which I 
thought members the Committee would like to have for their 
file, a copy of an application form in case they ever have a 
constituent who needs to have a form forwarded to our 
office. They will at least have one on file for their use 
with a guide to applicants which is the kind of thing that 
is just a routine with us, but I thought the Act is the 
amended Act, not the one that you have in your file folder, 
but for your purposes, the only change in this Act 
compared -- 


Mr. Bell: We have got a problem with this material. 
This material is not anonymized. 


Mrs. Scriveners Well, I would submit with the 
greatest respect, sir, that there is no anonymity at this 
pointyvin’ time. 


Mr. Bell: Perhaps you will permit me to finish and 
then you can respond in any way you see fit. 


Mr. Serivener: Surely. 


ir ell: Members, there is, as you know, because 
there is a confidentiality duty imposed on the Ombudsman 
that anything that he obtains as a result of his 
investigation cannot be discloseed by him unless he 
considers it necessary to do so for the purpose of making a 
report. He has made a report in these cases and he has 
decided that it is not appropriate to disclose the names of 
the individuals for good and sufficient reasons. 


The Committee has, since 1976, endorsed that duty of 
confidentiality and you have had the experiences of it over 
the last two or three days. You are assiduous to ensure 
that the identity not be revealed through this Committee's 
process. I commend that. I remind you of that and I 
- commend that position to you for this particular case for 
the Committee to receive this material in the way that it is 
prepared, would involve the Committee, quite frankly, in an 
unfortunate and inappropriate disclosure of the person's 
name. 


A person does not waive anonymity by complaining to 
the Ombudsman's office nor is that anonymity lost by the 
virtue of a 23(3) report. Now, Mrs. Scrivener, I think you 
wanted to respond to something that I had said. 


Mrs. Scrivener: Yes, sir, I endorse your position 
wholeheartedly. Confidentiality is something which is 
fought for and protected at a constant, ongoing concern to 
my Board. It is a matter that is under, shall I say, 
constant onslaught from a number of sources, solicitors, the 
media, bless their souls, law students, everybody would like 
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to have access to our files to do some research or whatever, 
whatever, and we refuse in sundry. 


And aS a result of this, and until we had clarified 
our position, in terms of what was available and considered 
public information and what was not considered public 
information, under the Freedom of Information Act, we had a 
certain correspondence with the Ombudsman's office about the 
release of information, because they were asking to see the 
content of files as placed before our panel members prior tc 
hearings. This has since been identified and done. 


Having said all of that, and I assure you that we go 
to great lengths to protect the confidentiality orn our 
files, because in some cases, not in these files, but in 
some cases, you have very sensitive psychiatric reports 
which may -- the information which may not have been shared 
with the patient, you have Revenue Canada reports and things 
of this sort, which cannot be public in any way and which 
are the private information relating to an applicant, so, l 
stress to you, my awareness. 


Having said all of that, you may imagine that I was 
startled when I received calls from the media a week ago 
Monday asking me about details of this case, reading off to 
me relevant information straight out of the material which 
was on my desk at that time, asking me for the relevant 
Board orders and our Board orders are public information and 
so on. 


So, I sent Board orders and the correspondence with 
the Ombudsman's, which is not in our files but in ny 
personal file, to the press gallery because apparently the 
reports on these two cases had been released in the press 
gallery and I was being asked for additional information and 
if I have it and it is in the public domain, it is my duty, 
really, then I have to release it and that is what I did do. 


Mr. Bell: Mr. Scrivener. 


irs. Scrivener: And I did not know that any of this 
information had been disguised the way it was being 
presented to me was and then this person said and that 
person said and so forth and so forth. And one person said 
to me and how do you spell his name, and I spelled it, 
because it is a French name and I thought perhaps he had a 
problem. 


Mr.e Bell: Well. Mrs. Scrivener. 
Mrs. Scrivener: So, it is, the confidentiality is 
blown. That is my point. 
i 


Mr. Bell: Well, I think the Committee would be 
interested in who blew it and whether the Committe wants to 


continue to participate in it. Did any member of the press 
gallery that you spoke with -- first of all, can you confirm 
that the discussion with the press gallery representatives 
were after the Ombudsman filed his reports in the 
legislature? 


Mrs. Scrivener: They were calling me in response to 
material which had been circulated to them from the 
Ombudsman's office. 


Mr. Bell: Can you tell us, from your logs or from 
your notes, if it was on or after January the 15th? 


irs. Scrivener: Yes, it was a week ago last Monday 
afternoon. 


Mr. BejJl: All right. did the individuals with whom 
you spoke from the press mention either of these two 
complainants by name? 


rs. Scrivener: I do not recall. 
Bie bells eA)  riant. 


Mrs. Scrivener: One person said to me, how do you 
spell his name. 


Mr. Beli: ‘All right, but we cana 
Or raised whoever else's name first, afte 
the press knew the individual's names? 


gree whoever used 
kr the discussions 


Mrs. Scrivener: Yes, because they had our Board 
orders. 


Mr. Bell: Are you suggesting that the Ombudsman's 
Office disclosed the names of the individuals to the press? 


Mrs. Scrivener: I have no knowledge of this. 


‘Mr. Bell: All right, but we do know that. the press 
got some information from your office which discloses the 
people's names? 


Mrs. Scrivener: Yes, I sent the Board orders and 
copies of my correspondence with the Ombudsman's, as you 
have 1t on your desk now, because it is very relevant and it 


is public information. I have no means of denying -- 


refusing to provide information which is public information. 


Mr. Bell: Mrs. Scrivener, were you aware before 
today. that the Ombudsman reports these matters and the 
Committee deals with these matters anonymously? 


Mrs. Scrivener: No, I have never seen it in all of 
the information which is sent to me. All of the names were 
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used in everything. And if you will look at the copies of 
my correspondence with the Ombudsman, you will see that all 
of the names are used and when I had my assistant prepare 
indexes, we indicated the names of the individuals who 
corresponded and so forth. That is -- l just thought this 
was a standard procedure. I had no idea that you were using 
these initials. 


Mr. Bell: Madam Chairman, may I suogest, I have 
thumbed quickly through the material referrable to Ms. D. 
and fortunately, there is very little that is in here that 
you have not seen before. You may not already -- you may 
already have. I have got a practical suggestion. If 
possible, I would like you to give it back and I would like, 
if possible, at the noon break and I might suggest an 
extended noon break, if Mrs. Scrivener's staff and Dr. 
Hill's staff could get together very quickly, identify the 
documents that are not -- new to the Committee but not new 
to you, get them anonymized as quickly as possible and give 
them to us at 2:00. 


Mrs. Scrivener: I can tell you right now to save 2 ah 
for everybody, a lot of time, what you have and I was going 
to be discussing this because as I said, I wanted to give 
the flavour to the Board. The long document is the file 
which we placed before Board members. The Ombudsman has had 
this. | 


Mr. Bell: Miss Scrivener we know that and frankly 
Edo Not +> 


Mrs. Scrivener: That is at the back. 


Mr, Bell: I do not want the Committee to talk about 
it now, Mrs. Scrivener, until it has had have an 
opportunity. Let me tell you where I am going. I-do not 
know what the consequences are of the disclosure. I frankly 
go not want it to be a debate before this Committee. Lf 
there are any consequences, I do not want this Committee to 
be part of it. If there had been disclosures by other 
means, for other reasons, that is water under the bridge but 
I do not want my client participating in something that has 
already occurred that may have been unfortunate and I will 
not put it on a higher plane. 


So, members forgive me for appearing to be sensitive 
to this on your behalf, I have got a practical suggestion on 
the table. I think it will permit Mrs. Scrivener, after 
lunch, to deal with this material in a full way, as she is 
obviously prepared to do. It just would not have the names 
of the party. 
irs. Scrivener: Mr. Bell, I think that this is a 


M 
which bears discussion with this Committee. As you 
e 


matter Ss 
r member of the legislature and it seems 


know, I am a form 


to me that a presentation from the Ombudsman and a 
presentation from me should come to this Committee in the 
first instance. That would be -- 


Mre Bell: I do not disagree with that. 


Mrs. Scrivener: That would be my approach as a 
member of the legislature. That was always my experience. 


Mr. BeJ]: I do not disagree that. We are just 
talking about whether people's names should be disclosed 
during this Committee's proceedings and this Committee has a 
twelve-year history of saying no. 


Mrs. Scrivener: Yes. 


Mr. Bel]: And I am giving 1988 advise to say 
continue to say no. There have been too many unfortunate 
Circumstances of people being disclosed by proceedings and I 
do not want this Committee's proceedings to be added to that 
list. 


Mrs. Scrivener: I would like to advise that they 
have been disclosed, the confidentiality is blown. 


Medam Chairman: But I do not think we have to 
continue. I think as long as we continue in our vain. Do 
we have any objections from the Committee to continue with 
the particulars of this case? 


Mr. Philip: May I propose that immediately this file 
be handed back to the clerk and that Mr. Bell's 
recommendation be accepted by members of the Committee? 


Madam Chairman: Any objections. Seconded. 


Mrs. Scrivener: I think that members be permitted at 
least to keep the printed material. I do not think we want 
this back because they would like to have it. 


Madam Chairman: I have taken mine out. 
Mr. Bell: So long as there is no misunderstanding of 
what that means. Only give us back -- 


Mr. Johnson: Why do we not give everything back and 
they can give it back to us later. 


Mr. Bell: But this is just a direction. Only give 
the Committee back what it does not already have anonymized; 
do you understand? 


Ms. Morrison: Presumably only documents which we 
have seen at some time earlier, others would have to be 
Giscussed before they were given to the Committees; is that 
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right? 


Mr. Bell: That would be consistent with the 
Committee's ruling of no new dumping of evidence. 


Mr, Lupusella: There is no problem with that. 

Mr. Bell: No, of course not. 

Madam Chairman: I think we should maybe take an 
early lunch, so that you will have an opportunity to review 
the documents and then. Mrs. Serivener, that will give you 
an opportunity to present everything before you and it is 
just our time of resuming. We will resume here at 2:00 in 
this room. Thank you very much. 


The committee adjourned at 12:10 p.m. 
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Madam Chairman: The attorney just pointed out, 
Committee Members, there are two letters that should be 
inserted in Mr. B's file, which is under Tab V and a revised 
agenda to accommodate our changes today and what we will be 
doing tomorrow, just because we have changed it a number of 
times. I think that is all that was handed out at that 
PCLnU.. 


Mr. Philip: Will we get through by Thursday? 


Madam Chairman: I think so. I hope so. Yes, I hope we 
will. If we do not, we will find some more... Okay? 


Mr. Philip: Just if we are not, we should give Members 
enough notice if we are going to have to sit over on Friday. 


Madam Chairman: I do not think we would sit Friday. 


Mrs Philip: No. I think®*we'will be finished. I expect 
to be finished. I am not available Monday. 


am Chair : We do not have next week's time slot, 
so we cannot sit next week. 


Okay, Mr. Bell? 


Mr. Bel]: Mrs. Scrivener, have you and your colleagues 
been able, with the representatives of the Ombudsman, to 
anonymize those documents, which the Committee does not 
already have and, if so, maybe we could start again and you 
could provide copies of same to the Committee? 


Mrs. Scrivener: Madam Chairman, the Ombudsman's Office 
have indicated to us which are the duplications and which 
are the omissions and I have looked at them all and, 
basically, I think the Committee is swamped in paper and I 
am not going to add to their woes. “So, I think we will just 
let it pass for the time being. 


On this point, I have to say, never having been before 
this Committee before nor having had an opportunity to 
observe it on other days because I usually am engaged in 
other committee work, I waS unaware of what my access to the 
Committee might be. 


We telephoned from my office to the Clerk of the 
Committees to ask if there was. briefing material available 
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to the Members and were told that there was and a copy of 
that material was sent to me and I think we had received 
that -- I have forgotten -- about Friday of last week. 


I was totally unaware of the presentation made to the 
Speaker of the House and this morning, I saw for the first 
time the copy of (that. el gather, ofromuMr 2beligg thateis 
probably what was placed in the press gallery, but as I say, 
I was unaware of it. 


I have never seen it. And I would judge that its 
content is really contained in the voluminous file that I 
have on hand and which was the one I was going to distribute 
to Members. 


My file, in some respects, is slightly more fulsome than 
the Ombudsman's submission to you, but basically, I do not 
think there are matters of any great import beyond the fact 
that there were maybe 50 letters backwards and forwards on 
each case. So that gives you some idea of the extent of the 
correspondence and the length of time it has taken to cover. 


I think the only time I was ever really astounded at any 
part of this correspondence was when we went from a letter 
from myself to Ms. Stanley in the Ombudsman's Office in 
response to a request from the Ombudsman. 


That letter was written on October the 20th, 1986, 
having months, months, and months passed and I heard not a 
word and then, on a visit into the Ombudsman's Office, I 
discovered that this file was open and pending and they were 
wanting additional information from me, additional relevant 
information. 


I had no idea that this was even a point of issue and it 
was, thus, when I learned that the Ombudsman has a system 
whereby he keeps files open for great lengths of time, 
whether or not any correspondence is ensuing and until you 
receive some words otherwise. That is where it rests. 


: Mrs. Scrivener, may we have a page 
reference for the letter that iyou are referring to? 


Mise ll ee OL 
Mier Dame oos 


Mrs. Scrivener: Well, my letter was written on February 
the 3rd, 1987. 


In this regard, I would like to add one further note. I 
would like to tell the Committee that our Board has made a 
very real and sincere attempt to be cooperative with the 
Ombudsman's Office. 
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We have responded to their requests as best we could 
with our limited facilities, and I say that from envy 
because when I visited the Ombudsman's Office, I discovered 
he had a staff of 148, which makes our small 20 look really 
quite puny. 


To that end, I would inform the Committee that since May 
1985, our office has dealt with nine complaints raised by 
the Ombudsman, six of which have been settled quite easily 
between either himself, in terms of his nonsupport of an 
application or our adjustments, as the case may be. 


Thereésare actually, at this point in time, onlycthree 
outstanding; two of which, you have before you and one, 
which remains unresolved. I think that 1s NOlla baa r,ecord 
when you come right down to it. 


Madam Chairman: If I may just interrupt for a minute. 
Mr. Philip? 


Mr. Philip: May I just go back to your comments about 
the letter because I guess I just do not quite see the point 
yourabestrying sto make. 


The letter of September the 4th, from the Ombudsman, 
Marilyn Stanley, the Investigator-- 


m Pilldicwe tS is. pagewoo. 


Me. Philip: This vis page 56. 0--states that they are 
"..-considering what further action..." So they have taken 
your evidence that was contained in your letter of August 
the 26th. 


Then, it is only about five weeks later that they write 
back and say that they want to meet with your people to 
discuss the matter. 


It would seem reasonable, if they are looking at all of 
your arguments, that five weeks would not be an unreasonable 
delay. 


I run into constant instances where Ministries can take 
months to reply to the Ombudsman and a five-week delay in 
considering the arguments and doing follow-up investigations 
to find out whether or not there is a need for further 
meeting with you people or, in fact, closing the file in 
your favour would not seem to me to be an unreasonable 
delay; indeed, I find -- 


Mrs. Scrivener: Oh, I am sorry. I have given you the 


wrong date. September the 22nd, 1987; that is the letter in 
which the reference was contained. 
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Mr eo Phidip:. J sam soury, Okay. 
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Mr. Bell: At page 75. 


Mrs. Scrivener: --on September 22nd. 
Mego biel Dee oy; SOLO yOUssSay., 
Mie Be lea a Dr. 


Mr. Philip: Okay. So you are saying there is a delay 
from September the 22nd, when you responded to Dr. Hill to 
December the 17th, at which time they presented their 
position to you? 


' Liv Pe fe 


Mr. McLean: Does it really matter when that position 
was presented? I am here to hear evidence of this case. We 
heard it this morning from the Ombudsman and I would like to 
hear the evidence now from the inter-Ministerial 
investigations -- 


Mr. Philip: In fairness, though, the accusation, I 
think, seems to be made that the Ombudsman has somehow 
delayed the case. 


Mr. McLean: That has no bearing in my mind. 


Mr. Philip: Well, it has in the Committee's mind, when 
it referred to Ministries that acted without reasonable 
haste - and I think Mrs. Scrivener has made the point - that 
here seems to be an instance where the Ombudsman has not 
acted with reasonable haste and whenever that kind of thing 
happens, then the Committee always wants to know why there 
was a delay. 


That is a reasonable question for any one of us to ask 
and I would ask the-- 


Mr. Lupusella: Point taken. 

Mr. Philip: --Ombudsman if he can explain the delay. 
Madam Chairman: Yes, Mr. Lupusella? 

Mr. Lupuseljla: Well, at the very beginning, when this 


issue emerged about delays of the Ministries with the Office 
of the Ombudsman, it appeared that there was a common sense 
decision made by the Committee Members that we are going to 
address this problem when the Committee will write a report, 
so it does not make any sense to raise this issue in each 
individual case. 
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Mr. Philip: The.only way in which you. can come to grips 
with it is to deal with each individual case to see whether 
there are legitimate reasons - and sometimes we have found 
them - as to why there has been a delay or whether, in fact, 
there is some kind of problem in either the operations of 
the Ombudsman or certain Ministries, in dealing with it. 


I would simply like to know, and I ask the question 


again, which is in order: Can the Ombudsman explain the 
delay? 


Mr. Lupusel]la: You are out of order because a decision 
has been made in relation to this particular issue. 


Mr. Philip: There is no decision that has been made. 


Mr. Lupusella: A discussion was been made by this 
Committee that we are going to address this issue and we are 
going to write a report and it appears that we are raising 
this issue on each individual case. 


Madam Chairman: Thank you, Mr. Lupusella, and thank 
You, SMrs Philip 


Perhaps, when you do your closing remarks, Ms. Morrison, 
you can refer to why, in your opinion, there was a delay, if 
any, and we will just leave it at that point for now. 


Ms. Morrison: Thank you. 
Madam Chairman: Mrs. Scrivener, could you now, perhaps, 


present what you believe to be the evidence in your case, if 
we can get right into the meat of the matter? 


: Madam Chairman, as I mentioned to you 
earlier, I had some few preliminary remarks and my first is 
in dealing with the Act. 


You have already had a discussion of the Act with Ms. 
Morrison, but if you do not mind, I would like to give it to 
you from a slightly different viewpoint. 


If you recall, before lunch, I circulated to you a 
lengthy piece of documentary material and without breaching 
any confidentiality, I will just show it to you. 


This is the kind of file -- some of them are exceedingly 
thick -- which is placed before our Board Members before 
they go into a hearing. 


This file contains, in the first instance, the 
application of the individual applicant, the acknowledgement 
of receipt from our Board, and then it proceeds to develop 
all the content with the applicant's consent, so you have 
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medical reports and so forth. 


If the case appears to be contentious, then we will ask 
for an incident report and one of our investigators will 
examine persons who were present. If there was an offender 
known, he will seek to get some identification of what was 
proceeded there. If the offender has been charged, he makes 
a note of it because it is significant within our Act and so 
DROuchie 


Our Board Members are expected to have this read and to 
be prepared and to have full knowledge of what is in the 
content here before they go into a hearing, so that they can 
ask intelligent questions and understand what the applicant 
is going to tell them. Because many times, we have 
applicants who come before us whose first language is not 
English and we always offer them interpreters, if they wish; 
but also, they are nervous and uptight and we do our very, 
very best to get them to relax, so they can talk to us in an 
informal way about what happened. 


It is through our questioning of them, the extent of 
their injuries, the extent of their suffering and their 
trauma that they have gone through, that we can get an 
evaluation of the mark that this incident has made upon them 
and their life and try to evaluate how we can best 
compensate them and provide materials for them. 


The first thing our Board has to do, basically, is 
consider who is the victim, what is the eligibility of the 
the applicant and so you zoom to section 5, which has been 
discussed with you; the first section, of course, being "the 
commission of a crime of violence," and that is a very 
specific phrase. 


The second one is the historic one. Our Act was 
pre-dated by an earlier Act, 1968, which was the Law_ 
Enforcement Act, and that was specifically designed to 
assist persons who had come to the aid of police. 


That, of course, was very limited and quite inadequate 
in terms of the thrust that the government of the day wanted 
to have and so this Act was brought in, in 1971, was debated 
very broadly and extensively by all Members of the House and 
I am pleased to say it had a unanimous approval by Members 
of the House. 


The Act that you have in your file books is, I think, a 
copy of the Act, which was in use until the present Act came 
in, in November 5th, 1986, which had certain amendments to 
it, but for your purposes, there are no changes or 
adjustments that will affect your deliberations on these two 
cases. 


So, the Board Members look at the first sections of 
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S(a), (b) and (c), and then they proceed to examine who is 
the applicant and what is his relationship; that is, his 
status. 


From that point, he moves into the the next question, 
which arises naturally, which is section 7; that is, the 
injury and the heads of damages. 


I guess the section here that receives the heaviest use 
has to be 7(d), which is "pain and suffering". That is the 
Operative for us to be able to compensate anybody who has 
been injured as’ a result of violence. 


We move on, then, until section -- well, I can take you 
through all the other sections, but I do not really think 
you are going to be interested until you get to 17. 17 isa 
very big and important section in our Act and one that we 
examine in this way: If any part of 17 appears to be at 
least an issue to be contemplated in evaluating an 
application, the first thing that the sitting Members have 
to consider is 17(2): Was the applicant cooperative with 
the police? 


They are talking about a reasonable cooperation and that 
is a fairly elastic thing. But we have had applicants 
before us who refused to talk to the police; who, in effect, 
wanted to take the law into their own hands; who would not 
assist with identification of an offender; who, in one 
instance that I sat on, gave the police misleading 
information as to the location of an occurrence and the 
police said to us afterwards, it meant that they spent more 
than 24 hours chasing all kinds of leads, which led nowhere 
and were totally frustrated in their efforts. A person like 
that was denied, I can tell you. 


Soper.) eis tne NirstOrle sectlOn, again, COGpeLaLlon 
with the police. 


Mr. Philip: Would you agree it does not apply, though, 
CO Chis Case? 


Mrs. Scrivener: No, no.~ I am only taking you through 
the Act in the way our Board Members think. 


Then we COMe CO m1 (li, «scl. revevenct 
circumstances..." That is a very heavily used phrase and 
that is a section which is considered and debated in terms 
of what are the circumstances, what is the nature of the 
injuries and how do they weigh against other extenuating or 
contentious matters. 


That is where, I guess, if you have the wisdom of 
Solomon, it helps. Our Board Members are human beings, like 
us all, and they do their very best from their knowledge and 
experience. 
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Moving from L/7@L)% C2), and. G3). we 00s COs SCCLiCia2a, 
which is the right of appeal: 


"Subject to section 25, a decision of the Board is 
final expect that an appeal lies to the Divisional 
Court from any decision of the Board on any question of 
law." 


That is a pretty final-sounding clause, but in this Act, 
you read things together because if you become familiar with 
the Act, you understand that one thing does relate to the 
another. 


23, by its preliminary clause, subject to section 25, 
does relate then to 25. So in the case of the two 
applications you have before you today, both of those were 
applications which were denied; that is to say, an 
application for compensation for an award was denied. 


So then, when you read section 25, you read: 

"The Board may at any time on its own initiative or on 
the application of the victim, any dependent of the 
victim, the Minister or the offender, (may) vary an 
order for payment of compensation in such manner as 
the, BoardethinksSetiCintes BaNGaEsSOmOMm andeso ors. 


Now, setting aside the contentiousness of the issue you 
have before you right now, I have to say that this section 
is probably one of the most important we had in our Act. It 
is an exceedingly humane and compassionate section. 


In the case of persons who have received compensation 
from the Board, it permits them to come back and many times 
in our Board orders, we identify the fact that they may want 
to come back and we will be considering their applications 
again, but they may come back to us with requests for 
further assistance through the means of an order for 
variations ofotheir original order: 


Madam Chairman: If I can just interrupt for a moment. 
Yes, Mr. Morin? 


Mr. Morin: Just by curiosity, do you have access to 
legal counsel, who helps you go through all that? Do you 
have anyone to advise you as to the interpretation of the 
Act, itself? 


Mrs. Scrivener: Yes. I can, from time to time, apply 
to the head of the Crown Law Office, Civil, in the Ministry 
of the Attorney General. 


Ms. Morrison: Somebody would come forward and help you 
Out? 
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Mrs. Scrivener: Basically, we have several lawyers who 
sit on our Board, but most of us who use it are very well 
conditioned to the way the Act has to be used. 


I am not suggesting that word in total, but we do get to 
know through use and through the Act, itself, through the 
appeals, which have gone through the courts at different 
times, what the points of law are. 


As well, we have meetings of the Members of the Board 
from time to time, both informally and formally in which we 
discussed interpretation of the Act in relationship to 
Special cases and so forth and -- 


Mr. Morin: They will do the research for you; for 
instance, if there are cases that are quite complex, you 
would find out if there were any precedents or any rulings 
Or any cases’ similar to’ the one that you made a study? 


Mrs, Scrivener: Sometimes, one will know of something 
like that. We regard every case on itsS own merit because no 
two are the same, human nature being what it is. 


Madam Chairman: Mr. Philip? 


Mr. Philip: I want to go through a couple of statements 
that you have made on two sections. 


First of all, section 17, and the operative words that I 
am concerned about are: 


",..all relevant circumstances, including any behaviour 
of the victim that may have directly or indirectly 
contributed to his injury or death." 


When you referred to "all relevant circumstances," you 
Saldzasl tml amecorrect jeu.<. including whet tis) themnature tor 
the ten yuLy oe. 


So I take it that you admit that under section 17, in 
addition to dealing with what behaviour the victim may have 
Girectly or indirectly contributed to the incident, that you 
alsouwn! ljevasspartofmalimor tthe aca ber elevant 
circumstances," take in whether or not it was a gross and 
heinous or avery severe or painful injury that they 
experienced as a result of the injury? 


Mrs. Scrivener: Um-hmm (affirmative). 


MreePhisl ipsa mOkayiai eThenmietakeny cumtheny tok23;2 23 payou 
superimposed 23 and 25 together. 23 says that, basically, 
the decision is final unless there is a matter of law, in 
which case you can take it to court. But then 25 gives 
you the exception, that the Board may, notwithstanding the 
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right of a person to go to court on a matter of law, may 
also, if the Board sees fit, the Board may, in fact, vary an 
order of payment of compensation. 


Now, is it your contention that an order not to pay is, 
in fact, an order of compensation? 


Mrs. Scrivener: No. A denial of an application for 
compensation is just that, a denial. You cannot vary a 
compensation; you cannot vary nothing of nothing of nothing. 
Habffofsnothing? vstistilinothing - 


Mr. Philip: Well, or zero plus two is two, so if you 
are going to vary, then, you are varying up or down, 
obviously, and you cannot vary down from zero, but you can 
vary up from zero. 


Mrs. Scrivener: One can order, vary an order for 
payment of compensation and our orders are called that; they 
are called "Board orders". 


: So your position is that under section 25, 
if the order was not to pay, that that would not allow you 
to open up a hearing of nonpayment or to rehear, if you 
want, even if there was new evidence that became available 
to you? 


Mrs. Serivenersweret cam hear tit bute mi nas ibeen 
denied, it is not legal. 


Mr. Philip: But if there is new evidence, then, you 
cannot, under 25, deal with it? 


If you decided, if you decided that Mr. X was not 
entitled to any payment, at all, to zero payment, and then 
new evidence came before you, you would not, in your 


opinion, under 25, be able to open up the hearing again and 
review it? 


Mrs. Scrivener: No. A decision of the Board is final. 
Mr. ‘Phidip: © Soit! rs* toughiwuck;/ ‘then; ifo newrevyidence 


comes out after the the decision? 


Mrs. Scrivener: I do not know. I do not recall ever 
having somebody apply, you know, on the basis of new 
evidence, in that sense, evidence that had never been 
submitted. 


Mr. Philip: Is that not the thrust of the Ombudsman's 
report; namely, that he feels that under section 17, that 
you; inj fact; "didmot *takemintotaccount: sufficiently; the 
evidence or the severity of the medical problem caused by 
the injury and if that is the case, would that not be new 
evidence or, perhaps, changes in circumstances? 
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Miceeocri Vener: = Weame Sorry. bnew snore spaces of time, 
when I come around to a discussion of the issues, I would 
like to go into this in greater depth. If you wouldn't mind 
setting your question aside to that point-- 


MESe Philip: AFiner 
Mrs. Scrivener: --it would be helpful to me because I 


would just like to get through some nuts and bolts before we 
get into the in-depth discussion. 


Mise Phitip: =eSure okay. 


adam @itman: "Mrz Charlton, 1s your question on the 
point of the section or can we -- 


Mr. Charlton: Yes. We can hold my question, as well. 


Madam Chajrman: That is good. Perhaps, if you could 
continue? 
..-Mrs. Scrivener: Thank you, all right. We have done 


section 25. Then, just before I leave the discussion of the 
Act, I would like to draw Members' attention to section 26, 
which deals with subrogation. 


In this day and age, when we are all very interested and 
concerned in the Victim-Witness Program, when the Minister 
of Justice is announcing a new Bill, C89, which will permit 
the Crown to assess offenders in terms of their financial 
worth, in order to see if they can reimburse a victim, I 
thinksisubrogationeis: ansimportants parte ofs our Baldi, of our 
Act, and is one that has been exercised over a great period 
of time in connection with many, many offenders, relating to 
applicants who have come before us as victims. 


I@justethought@I would let-youwknow that ityis there. 
Tteissan amportant principle, which we all uphold. I have 
to say with regret, it is not a very lucrative source of 
funding, but it is there. 


Now, I have touched on the matter of confidentiality and 
I think you understand how strongly we feel about this 
matter in our Board. It is certainly one of the important 
issues that I had intended to raise to you, but I think we 
have all sort of been exposed to that. 


Madam Chairman, I have some issues that I would just 
raise to the Committee for their consideration and then I 
will move right along into the discussion of the application 
before you. 


The first has to do with preparation of Board orders. 
This is the legal instrument by which payments are made. 


Farr & Associates Reporting, Dace. 


Payments for compensation are made to applicants and our 
Board orders are something that require a very considerable 
amount of writing skill and comprehension. They have to be 
able to stand up in a court of law. They do not always, but 
mostly, they are supposed to. 


They are always changing and I like to think that we are 
changing and evolving and improving all the time; in other 
words, the Board Order that you might read, coming from the 
Board in this past year might be quite a bit different to 
the Board Order that you would have read ten years ago 
because sometimes the thrusts change, sometimes attitudes 
and manners and mores change with the times. 


In June of 1985, we had with us for a day Mr. Justice 
Horace Krever, who was then with the Divisional Court and 
who spent the time discussing with us our Act and the 
preparation of Board orders and what he, as a jurist, felt 
were the important factors in the preparation of a Board 
Order. 


He discussed this with great competence and skill and it 
was an exceedingly helpful day to our Members, but since he 
Started the ball rolling at that time, it has been an 
ongoing process ever since. 


When we have new Members of the Board, they go through a 
training period when they sit first as observers with the 
senior Members, then they sit aS Members, but junior Members 
of the panel, but are participants in starting to take their 
share of orders to write, but their orders are then 
scrutinized, usually by a senior person. 


We have had Members, who have been working on Board 
Orders, who have written and rewritten and rewritten as many 
as five times in order to express what they thought was 
being said at the hearing and what were the issues that were 
raised and the approaches that had to be resolved. 


I only tell you this sort of thing because I think it 
reveals a kind of dedication and a concern for accuracy and 
a very real attempt at doing things properly, so that the 
applicant understands and the public at large understands 
these are public documents, which are circulated to the 
media and which are made available on request, as I have 
indicated to you, which may go before a court or to the 
Ombudsman or whatever, so we try very hard to be sure that 
Our Board orders actually reflect what happened. 


Sometimes they are a little terse and that has to do 
with the judgment of the person who is writing because 
sometimes when you have been listening to an exceedingly 
lengthy hearing, you realize afterwards when you start to 
Write it, that a lot of the material was detail that was not 
necessarily entirely relevant to the issues which arose. 
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My second point is the Board's concern and understanding 
re matters concerned with family violence, sexual assault, 
child abuse. 


In the material, which you have received from the 
Ombudsman and especially in the case before you, there is 
reference to Board attitudes in this regard and to that end 
then, Madam Chairman, if you would indulge me, I would like 
to circulate three letters, which are opinions from other 
persons on this matter. 


They do not mention any names that would have to be 
scrubbed by the Members of the Ombudsman -- 


ada aj weELSethis#on? point? 
Mrs 'scrivener: ‘Pardon? 
Madam Chairman: Is this to do with this case? 
Mis sce uvenem Sites, Gtiihas-- 
Madam Chajrman: In what particular documents? 
Mrs. Scrivener: --because this matter was raised in the 


case, the hearing you have before you, the Board's attitudes 
in terms of family violence. 


Madam Chairman: © 1 idol not know == and if I’may, just 
before Mr. Bossy -- I do not know that this is pertinent. 


You know, I think here, we have family violence. It has 
been noted and I am sure your Board has dealt with family 
Viorencesa great) deal). 


If it is for information purposes, as to the attitude of 
themBoard, Icthink =the ‘Committee as: widding tovaccepe that 
the Board is more than capable of dealing with issues of 
family violence. 


Mr. Bossy? 


Mr. Bossy: Yes. My point, Madam Chairman, was the fact 
that we are not here really to judge the credibility of the 
Boards 


: 


Exacul yc. 


Mr. Bossy: And I believe that we are here to deal with 
the issues, and the determination that we must make is on 
the basis of why you denied the case. 


I believe that is the most important fact that we can 


get from you, is why you denied on the basis of what has 
transpired, on all the evidence that came within that case. 
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Mrs. Scrivener: Well, you see, I had only, in 
preparation, the opinion of the Ombudsman, which you have 
had circulated to you and which has, in effect, some 
Gerogatory remarks to make about the Board's attitudes in 
terms of family violence. And so I have received letters 
from Virginia Adamson, the Acting Provincial Coordinator for 
Family Violence Initiatives from the Ontario Women's 
Directorate, concerning the Board's attitude in this regard, 
from-- 


a irman: I do not think-- 


rj : --Loretta Doyle, a Family Therapist, 
who is in Sault Ste. Marie and from Elliott Larman, Chairman 
of the Social Action Committee and Cheryl Regehr, Sexual 
Assault Team of the Mississauga Hospital on behalf of the 
Ontario Association of Professional Social Workers. 


Madam Chairman: Excuse me, Mrs. Scrivener. I do not 
think there is anyone on this Board that challenges, at all, 
the ability of the Criminal Injuries Board in its ability to 
deal with this issue. 


I think all of us believe that the Board, itself, is an 
excellent Board and it is commendable the way that it does 
its activities and the fact that this is your first time 
before this particular Committee, I think, is noted. 


What we would like to know is with regards to this 
particular case. I think now, with your excellent review of 
the Act that we have been given today, for those of us who 
have not had an opportunity to go over it before, we 
understand that. 


I think the issues that we really would like to be 
dealing with are the ones specifically to the denial in this 
case and, also, any arguments, legal or otherwise, you might 
have with respect to the Board's position in re-hearing on 
varying an award and its ability to do so. 


Could you please focus on those two? 


Mrs. Scrivener: I am sorry. I thought that I was here, 
I was given to understand that I was here to respond to the 
statements made by the Ombudsman and these are all items 
that are contained in his report to this Committee. 


Mr. Bell: Well, Mrs. Scrivener, if it will assist, the 
reference in the Ombudsman's Report, what you are referring 
to 1s a study done by some law professor, wherein some 
conclusions are derived as for the relative sensitivity or 
insensitivity of your Board to issues of family violence. 


I think I could speak for the Committee that the 
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Committee does not consider that to be a relevant issue and 
really does not -- 


“40 Scriv r: And the charges made by the Counsel for 
the applicant, they are not relevant? 


Mr. Bell: Well, we are not aware, from the Ombudsman's 
Pepolt, wietnervany, Ol thoses charges... lm tne 
hypothetical, if anybody's legal counsel charged or alleged 
that type of insensitivity, that is not an issue that this 
Committee considers to be relevant to deciding whether, in 
the circumstances of this and the other case, for that 
matter, whether a compensation award ought to have been 
issued. So you need not feel, from this Committee, a 
requirement to so respond. 


E riv 7 lesee a. Allerignt . 


Mr. Bell: But, nor do you need to be concerned that 
this Committee is going to endorse that point of view or 
comment on it for its own purposes. 


Mrs. Scrivener: Then my next item that I want to raise 
has to do with the Ombudsman's concern about policy 
guidelines and, to that end, I would refer you to two 
LeCCCEGT waCne Was WIriLten On irebpruary the -51d,.6b967/.- 


Mi epe ll. Just NOold On. 


Mrs. Scrivener: And in that letter, addressed to Dr. 
Hill from me, I said: "Just as an aside," -- 


Mr. Bell: Mrs. Scrivener, maybe if you could permit the 
Committee to catch up to you. 


itsee perivenet: sO, surely... sAlilvrignt.. 
Moree lie  PeDLUaly the 3rd, .a07 ¢ 


ES ocr : Yes. 
Madam Chairman: Page 6l. 


Mire Bell: Page: 61, Members. Just a moment. | Okay. 
Does everybody have that one, page 61 of Ms. D? 


Mrs. Scrivener: Yes. You will see that in the second 
paragraph, there is a reference to the content of a 
memorandum and then, flipping over to page 2, I said: 


"Just as an aside, the Memorandum as it relates to each 
of the cases cited seems to be unduly preoccupied with 
references to the "policies and practices" of our Board. 
As I explained yesterday, the Act is our policy, and 
establishment of generalizations or attitudes as they 
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apply to alcohol, homosexuality, assault, or whatever, 
would be abhorrent to the application of a truly humane 
process. In other words, I think Board Hearings on such 
a basis would become bureaucratic in nature, rather than 
compassionate as they are at present." 


I made Similar references, then, in a second letter on 
April 27th, in which the matter had been raised again and I 
reiterated our concern about establishing the Board in an 
inflexible position because it has been our approach that 
the Board be humane, to try to meet each situation as it 
arises and that flexibility is an important part of the 
attitude. 


To set down rigid guidelines relating to alcoholism or 
whatever and how we deal with such cases, inevitably leads 
to such rigid restrictions that if somebody does not fit the 
guideline, then they get hurt and then this inevitably leads 
to a "meet list", which we do not have and do not want to 
have because we do not consider that that is the right 
approdcn, au all, tO dany tiiia. 


Madam Chairman: The Committee acknowledges your 
responses to any contentions made by the Ombudsman's Office, 
but Ms. Morrison did not bring that into issue today. 


Mrs, Serivener:. Well, it «15 part Ole Che Uinhc et noudne 
I was supposed to respond to in both of these applications. 


We come now to, I just want to the raise the Dalton 
case, Since it has been raised as an item in terms of both 
of these applications. 


I ‘think, you Know, in “point of fact, the Dalton case 
here is not applicable. I will go into a much greater 
discussion in terms of this, of what happened to this poor 
lady, but where -- the Dalton case dealt with a woman who 
was caught in circumstances, which ultimately became beyond 
her control and suffered very, very grievous injuries and 
the extent of her injuries was a factor in the Divisional 
Court's decision. 


I think that in these instances before you, and I will 
identify why, this case is not applicable. I have to say, 
though, that in terms of the Dalton case and of all of the 
kind of argument that flows, the one item which has not been 
raised here today, but one which is relevant, is the 
acceptance of responsibility; the requirement of the person 
to accept responsibility for his own action. This is not 
something that can be set aside lightly. 


In a very recent case before the Ontario Court of 
Appeal, an appeal was denied on the grounds that a man's 
conduct was undertaken in spite of warnings from other 
persons to him and in spite of a gross intoxification and he 
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was seriously injured, but the appeal was denied on the 
grounds that he did not take responsibility for his own 
actvons.. 


I think that this is a factor which has to be considered 
and which is one which is recognized in similar Boards 
acLOSs *Cirs COUntUTY:. 


Mr. Philip, and others have asked: "What do other 
jurisdictions do?" I can tell you. This is the report of 
Criminal Injuries Compensation in Canada. It is the last 
one, 1985, but it does not change that much from year to 
year. It is prepared by the Policy Programs and Research 
Branch of the Department of Justice. 


As you may know, there is a federal-provincial cost 
sharing agreement, which is in effect between the Federal 
Government and the jurisdictions all across Canada and in 
the Territories, which provides for transfers in support of 
awards paid to victims of violence. 


To that end, that agreement contains certain things, 
which have been negotiated over the years, but actually, 
theywal baqotback tol $?]3,.)'72,. 737 whenever the local 
jurisdiction established its system of compensation for 
victims of crime, but they all subscribe to some common 
things and these are, and let me just read: 


"The federal-provincial cost sharing agreements contain 
a number of other basic conditions designed to ensure 
that certain minimum standards are met by existing 
programs. In brief, these are compensation to be paid 
when there is injury or death as a result of another's 
crime or as a result of lawfully seeking to enforce or 
assist in the enforcement of federal laws." 


So you see, those are basic tenets. 


"Compensation not to be given as a rule if the victim 
brought about his own misfortune." 


It is not just an abberation by the Province of Ontario. 
It is common to all of the jurisdictions across the country. 


Mr. McLean: Madam Chairman, on a point of order on that 
very point, could you indicate to me why Ms. D should not be 
compensated? You are talking about this across the 
province. How would you relate that to Ms. D? Why should 
she not be compensated? 


Mrs. Scrivener: I cannot give you my personal opinion, 
Sim ebecdusemiadrdasnotvattend thatt hearing. “Iydid_ not hear 
the evidence and I was not privy to the information 
concerning it until so many years later, but if you want me 
to move: right into that, I wotld be pleased to do so. 
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Madam Chairman: That would be appreciated, thank you. 


Mrs. Scrivener: I have just two more issues that I want 
to take up when I deal with this. 


If you review the Board order, which was written at that 
time, the panel did examine the evidence of this lady's 
serious injuries. They had all of that material before them 
and it was material which you had in your hands very briefly 
this morning. 


That material was considerable and so on, but they also 
had the subsequent evaluations of this lady's physical 
state, Six or seven months later, which indicated that she 
continued to have some breathing difficulties and dizzy 
spells. 


They also had then to evaluate the evidence presented to 
them by the investigating officer and he was on the scene. 
He did see the car, he talked to the witnesses, he talked to 
the children who were in the car and to another adult who 
was in the car. He talked to all of these other persons and 
ultimately, talked to the applicant, herself, I think within 
a day or so of the accident. 


All of this information was reflected, then, in that 
report, which he provided and which was contained in the 
material before the Board Officers. 


The police also apparently indicated to the 
investigating officer the fact that this family had a very 
long history of discord, that there had been many, many 
calls to that household; that, generally, the discord was 
characterized, as it says in the Board order, "...by 
extensive drinking episodes, violent assaults and frequent 
separations." 


It is a fact that the applicant, in this regard, was 
actively seeking a divorce from her husband at the time of 
the assault and because she was concerned for the safety of 
herself and her children, had given sworn information to 
establish a peace bond and that peace bond, as I understand 
it, was issued just a couple of weeks before this incident. 


She was obviously aware, aware of his propensity for 
violence, aware of many things. She had choices to make. 
She made her choices and I think on the basis of that, 
taking it all in balance, I believe that is why the Board 
arrived at this decision. 


I cannot give you a closer evaluation than that because 
this is not something that I have discussed with the Panel 
Chairman and would not. I cannot discuss in detail the 
content of the Board Order. It happened a very long time 
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ago e 


Madam Chairman, to move on again, there is the matter of 
the right of appeal and this has been raised already. I 
Will raise it again at this point in time and read you the 


Ombudsman Act, section 15(4). 
Mr. McLean: On a point of order, Madam Chairman. 
Madam Chairman: Yes, Mr. McLean? 


Mr. McLean: You just said you could not discuss it in 
detail; it was kind of confidential, the order that was 
TSSuecd?eeYou ]uSst said you could notdiscuss it#in detail? 


Mrs. Scrivener: No. I am the Board Chairman. 
Mr. McLean: The Board order, the Board order? 


Mrs. Scrivener: The Board order is not something that I 
can discuss in detail because I do not know this of my own 
knowledge. 


Mr. McLean: I believe we have a copy of it. 


Beyond the fact that I read the order 
as you read it, but I cannot -- you said to me: What are 
the reasons? 


I can only use the reasons that are contained in the 
Board order. I was not present at that hearing. 


Mr. McLean: Okay. We have a copy of the Board order? 
Broa Gli venel: Aves. 
Mr. McLean: Fine, thank you. 


Mrs. Scrivener: Section 15(4) in the Ombudsman Act 
says: 
"Nothing in this Act empowers the Ombudsman to 
investigate any decision, recommendation, act or 
omission, 
"(a) in respect of which there is, under any 
Act, aasLightuolsappealsoLr On ection, OL-aurigne to 
apply for a hearing or review, on the merits of the 
case to any court...” 


And so on and so on and so on. I think that your 
heamigvalrewren that section. 


The Ombudsman's material to you includes the fact that 
the Counsel for this applicant, who acted on her behalf 
before our Board, who was in subsequent communication with 
the Ombudsman's Office in response to their telephone calls, 
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was aware of the Dalton case at the time she came before our 
Board. She was aware of that case. 


I put it to you if she felt that the case, the»Dalton 
case was applicable, she would have sought an appeal before 
the Divisional Court. She is avery busy, aggressive 
Counsel, whose specialty is Family Law and Family Violence. 


Madam Chairman: Mr. Philip? 
Mrs. Scrivener: She certainly had the opportunity -- 


Mr. Philip: Well, with respect, here you have a woman 
who 1s JTiving-in Calgary. 


Mrs. Scrivener: She was not at that time. Oh, I beg 
your pardon. She had moved, I am sorry. 


Mr. Philip: She had moved to Calgary or otherwise you 
would not have paid her transportation from Calgary. 


Mrs. Scrivener: Yes. 


Mr. Philip: The lawyer is faced with the -- the Counsel 
of whether or not to take it to the Ombudsman or to take it 
to court, which would involve extensive transportation 
costs, probably at her expense, at Legal Aid expense and 
considerable discomfort to someone who has a neck problem 
and, therefore, probably would not want to undergo the 
discomfort of driving back and forth on a bus from Calgary 
to Toronto on more than one occasion. 


I suggest to you it might be perfectly reasonable to 
take it to the Ombudsman as an alternative to taking it to 
the courtiiand, the factethati they didenote take Nt torcourc, 
someone may not go to court for a variety of reasons. Their 
Counsel may not accept Legal Aid Certificates. This woman 
was on welfare. 


Counsel may feel that an alternative route; namely, the 
Ombudsman's, might be a preferable solution. There might be 
a variety of reasons why one;ywould) notigo to courtio9 It 
happens every day. 


Mrs. Scrivener: You have made a very nice case for her 
and I would wish you would represent me some time. 


In point of fact, the appearance before the Divisional 
Court would be made by her Counsel only. She would not be 
required to be present. 


Mr. Bel]: You are inviting the Committee to draw an 
inference from the fact that there was not an appeal to the 
Divisional Court and I think the Committee understands your 
submission in that regard. 
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Mrs. Scrivener: All right. And then we come to this 
whole matter of the -- In conclusion, I think this whole 
mMattCereturnsyon they doctrines Ofatinctus! Officio, which is 
the fact that the Board is simply dead-ended in terms of its 
legal authority to reverse a decision. 


Pohavepnecervedin- that isanoteit. sWhererdid=I’put that 
paper that you gave me? 


At noon hour today, we went into our office and looked 
in the file for a communication, which I received on May 
Sth, 1986, from Mr. Julian Polika, who was then Director of 
the Crown Law Office, Civil, and I had asked him or had been 
discussing with him some matters relating to items which 
were before the Board and one of these, of course, was the 
variation of an order in the face of a denial. 


We had had a request for a reversal of a decision 
denying an application and this is in response to that. Mr. 
Polika says: 


"Points in issue: (1) In the circumstances, does the 
Board have any jurisdiction to vary the order refusing 
to award compensation? 


m2) What eLfLect,s ifsany, isethene on. theshearing 
of the one Board Members' prior involvement with the 
Pies. 


I had a concern that a Board Member might have 
prejudiced things in some way because he had responded to, I 
think, a telephone call. 


SODi nd One sGllen lte1S OU ODLNLOnetNatethesBoara does 
not have jurisdiction to vary an order where 
compensation was refused. 


GZ eee eer srvOUr ODINLON ==" 
Oh. Well, the second question really is not possible. 


Reasons: = section 25(1) of the Compensation for 
Victims of Crime Act provides as follows: 'The Board 


frayeeatceany time On i1tS”" own initrative or on the 
AppercatLOnecLetncavicliM.' si. 


And so on and sO on, -"...vary an order for payment of 
compensatl Ona... pet cetera, “A. asetnesBoard thinks fit..." 
and so forth. 


“DUeLsecO beenoted that therclearm words, of the starute 
indicate the jurisdiction given to the Board is: '...to 
vary an order for payment of compensation'; in other 
words, it is a condition precedent to the Board, having 
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jurisdiction to deal with an application to vary that 
there be an order of payment of compensation. : 


"in this matter; *ivthis "clear that when onephasmregard to 
section 17-and the’ oriainal Board order, thatathe 
original Board Order made no order for payment of 
compensation. Accordingly, the condition precedent was 
not satisfied and the Board does not have any 
jurisdiction to vary the Order in question. 


"There has been some referral made to the case of 


Dalton v. Criminal Injuries Compensation Board. The 


case has no application in the circumstances here..." 
Oh, I am sorry. That is another one entirely. 


"The directions to the registrar and the opinion of this 
office to the Board over the years have been to the 
effect that no Board Member conducting a hearing should 
have any involvement..." 


Oh, well, that deals with the second item, so anyway, 
that is in bits and pieces, but that is from a letter from 
Mr. Polika, concerning another case, another issue, but he 
says it in very succinct terms. 


In point of fact, Madam Chairman, when we require an 
Opinion on a delicate point of law, I refer to the head of 
the Crown Law Office, Civil, for opinions and these are 
forthcoming and they are usually quite carefully prepared 
and researched. 


If the Members of this Committee would wish to have a 
legal opinion from a member of that office, it can be 
provided today. It would be an oral opinion, but you can 
get it from someone who is learned in the law, which I am 
not, if that would be of interest to the Committee. 


Mr. Philip: Several of their opinions have been thrown 
out in the Supreme Court, so I hardly consider them a prime 
authority. 


Mr. Lupusella: Not necessarily. 
Madam Chairman: Thank you, Mr. Philip. Mr. Lupusella? 


Mr. Lupusell]a: I said, "Not necessarily through yet." 
There are some coming down. 


Mr. McLean: I think, Madam Chairman, from the 
indications I got, it'was that their position 1s noc 
changing. 


I think’ the Chairman has\just stated that, so. l.do mot 
thinkStnere is alot ore time —— Weare wasting aslOceoLetime 
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going through a lot of the procedures that we are talking 
about. 


She has indicated that they are not changing their 
position, so why don't we just open it up for questions, if 
any, and carry on? 


I think I have listened to enough procedures and 
meetings and committees, which are not really dealing with, 
as far as I am concerned, the nuts and bolts of it, so 
let's -- their position is not changing and we know what the 
Ombudsman's position is, so if there are any questions to 
the Chairman, why don't we have them and then make our 
decision? 


Madam Chairman: Yes, Mr. Lupusella? 
Mr. Lupusella: With great respect, we had an 


Opportunity to hear at long length a presentation made by 
the Ombudsman and, too, it would be unfair to raise this 
issue now at this point in time for the other party to stop 
the presentation and for us to raise questions. 


I think we should give the Chairman of the Board an 
Opportunity to complete her presentation. 


Mrerpnvitp: TIethink rt rs Mos ?*Scrivener “that“nas to 
Gecide when she has completed her presentation. It is not 
for us, otherwise we could be accused of a bias. 


22 Dorl understand=that-a=solircitor from 
the Crown Law Office is here with us today? 


Muse oerivvencrs yes. 


Madam Chajrman: I assume it is -- sorry, I do not know 
your name. 


Mrs, Scrivener: Mr. Peter Lockett, the Deputy Director 
of the Crown Law Office, Civil, is here and can give’ you an 
Opinions, 1ffyourwould like to réceiverit. 


Madam Chairman: What I would propose is that if you can 
complete your presentation and then I think when the 
questioning does come, I am sure that a question of 
FULT SaeCceHnon WlitecOme up and- Section "25 .e°cAnG, rats that 
time, we would appreciate it, if you are still available, to 
answer questions in specific because part of the case does 
revolve around section 25, which is the significance of the 
fact that there was no compensation ordered and whether, in 
fact, is an order for compensation, although it be none. 


So we would certainly like you to have the opportunity 


to finish your presentation, rather than go into that point 
and if we do have questions in that area, we would 
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appreciate having legal opinions from both sides. 


Mrs. Scrivener: Fine. To go back to the Act, the Act 
is quite clear: It makes *a provision: for costs. It makes a 
provision for compensation. It makes a provision for 
interim payments when -- there are times when persons who 
have suffered bereavement or extreme injury are in financial 
need. The Act is quite the humane in that regard. 


The Board may, in its discretion, order interim payments 
to the applicant in respect of maintenance, medical expenses 
and funeral expenses. ..0ur Act provides for funeral, expenses 
and some do not and if compensation is not awarded, the 
amount so paid is not recoverable from the applicant. I 
think that that is quite an important notion, that we do 
this because we are trying to help people. 


Similarly, I think it would be very shabby business 
practice to have an applicant before you, to expect the 
applicant .and «the isoliciton,, if. Chere. s, ,On6...00) be 
providing you with medical reports and all sorts of 
information, which cost real money, and on these things, you 
base your opinion and then, if you deny an award, say: Too 
bad,. you) sare. outsof pocket. 


We pay and it is perfectly reasonable to pay those costs 
and, that iis provided sfior in thevAct.-» Tovdoeanythning else, 
would be very, very unfortunate behaviour and not worthy of 
the people of Ontario. 


: I have a supplementary one to this 
Palciculanipoin . 


Madam Chairman: Mr. Lupusella? 


Mr. Lupusella: We know that Ms. D, the Board allowed 
certain payments for her travelling expenses. Was this 
process done on a basis of humanitarian ground or any 
particular section of the Act, which empowered the Board to 
do so? 


Mrs. Scrivener: This was done because at the end of the 
hearing, as a rule, the Board -- whoever is the Panel 
Chai rman, wild) say to: the ,solicitonms:..-And as tomcoste.... 


The solicitors always have a good list. They say: 
Well, there was the travel, there were the hospital records, 
there were the medical records. 


If they have not already done so, they will submit their 
receipts and this is all received and that is how we note in 
very precise terms, that medical records to the extent of 
$150 and $172.25 were paid. 


Mr. Lupuseljla: Was this part of a routine process? 
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Mrs. Scrivener: Absolutely routine. 

Urea Lupuseliase Okay. 

Mrs. Scrivener: We received these on every Board order. 
adam irman: Mr. Johnson? 

Mr. Johnson: Mrs. Scrivener, this Act was drafted in 


1980, and an amendment -- 


Mrs. Scrivener: Revised. There was a minor revision in 
POCOm™e, ttiedctually qoes back to 19/1. 


Mie Jw Onnson me Ali @right. 


Mrs. Scrivener: It was Arthur Wishart's. 


Mr. Johnson: Well, the one we had was 1980. 
Mrs. Scrivener: Yes. 
Mr. Johnson: You presented us with the 1987 copy. 


Mrs. Scrivener: Yes. This is -- 


Mr. Johnson: There are some changes, one I notice in 
section 19, pertaining to the amount of reward. 


ir Seriyv : Yes. 


Mr. Johnson: Was there anything else changed that would 
havewany beering,, at  all,<in this’ case; for example, there 
was no mention made of 17(1). 


Mrs emocrivencr:  NO.s.l/(1)esteved 2. 
Mr. Johnson: I think it is exactly the same; is it not? 


Mrs, Scrivener: Yes. It stays the same and 17(2) 
stayed the same. 17(3) was broadened and we were very 


GOlralechmeporetnat.—)l/(3)mwes sbroanenecdsloucay.: 


",..shall take into consideration any benefit, 
compensation or indemnity paid or payable to the 
applicant from any source other than general welfare 
assistance or family benefits." 


Up to that point, applicants who received awards were 
caught if they were on family benefits. It was the 
"Catch-22", but it was very inequitable for anybody who was 
receiving payments from other sources and did who not have 
their own income. It was very bad -- 
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Mr. Johnsons. Iethink; Mrs.«Scrivener, théeepoint I 
wanted to make is that the Ombudsman suggests that 17(1) is 
not clear, that there should be more definition for the 
Board Members! interpretation of it. 


When that was changed in '87, and changes were made even 
in section 17, if the Legislature felt that changes were 
needed for clarification, would that not have been an 
appropriate time to have made them? 


Mrs. Scrivener: Yes. It would have been because this 
Act was worked over twice and very carefully for the 1986 
changes, but in 1980, the Act was changed and that was when 
"may" went (tos "shall": isn’t that it? isn tethateene date, 
ie 9S0e2 


The earlier Act had made the -- the earliest version of 
the Acts saiay 3 nv igi): 


"The Board may, have: regard: ..fe, Ten eawhengtiesAcu was 
revised, that "may" became a "shall", which is very much 
stronger. It means you must. 


Mr. Johnson: Yes. The point I was trying to make was 
that if the Ombudsman feels that it is not clearly defined 
and that they feel that one of their recommendations is that 
guidelines are necessary to assist the Members in applying 
sub-section 17(1) of the Act, I wonder why a presentation 
was not made at the Committee that was involved in changing 
the Legislation. 


Was there any presentation made, at all, concerning 
section 17(1) or can you remember? 


Mrs. Scrivener: No. This went through the House and 
that section was not debated in the 1986 debate on this Act. 


Mr. Johnson: They dealt with 17(3), but not (1)? 
Mrs. Scrivener: 17(3) was of great concern to many 


Members in the Legislature because it was so discriminatory 
in, thesold- form. 


Mr. Johnson: Yes. Thank you, Madam Chairman. 
Madam Chairman: Thank you. 
Mr. Bell? 


Mr. Bell: Mrs. Scrivener, can we talk about the Dalton 
decision for a moment? 


Just to refresh everyone's memory, chronologically, the 


Dalton decision appears to have been pronounced in April of 
1982, and this particular application and Board decision is 
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November 1982. 


Can you assist the Committee, was there any advice 
received by Members of the Board from any source, as to the 
effect of the Dalton decision on the Board's deliberations? 


Mre= ccrivener-. Ol la think’ so. 
Mr. Bell: Yes. Well -- 
Mrs. Scrivener: I was not there, of course. 


Mig Del Liew Okay , aliiaiognt.. Wellje then, ateis notetair 
to ask you to speculate. 


Mrs. Scrivener: I am reviewing who sat. One was a very 
distinguished litigator, who took great pride in keeping 
abreast of everything that was going on in law, especially 
aSee et ec ted Our Board. 


Mie spel le Okay e 


Mrs. Scrivener: And the Board, I have seen in early 
correspondence, I think, was well aware of Dalton. 


Mr. Bell: Okay. Can we agree that back in '82, and, in 
fact, today, that what Dalton means is that if the injuries 
are severe and if all of the other essential ingredients 
necessary for compensation are present; 1.e€., an act or 
omission, an injury resulting =~ caused by crime, et cetera, 
if the injuries are severe, the Board cannot dis-entitle the 
person to some compensation? 


Mo eeClLEVenel +?) jSOrly sisi (. ea bhatels HOLE tic wayerlted Ss 
viewed. 


Mr. Bel]: Well, how do you view Dalton, then? 


* Jt iS a .ftactor to-take into 
consideration with all relevant circumstances. It is one 
factor. 


The seriousness of the injuries is a factor, but there 
were other factors in both of these cases and in this one, 
particularly, although there was a considerable amount of 
alcohol consumed, this lady admitted, apparently, to the 
Board that she was intoxicated as a result of her consorting 
with her husband that night, but she later stated that she 
was sober when she drove to the store. 


If she was sober, she was in command of her senses and 
she made decisions, conscious decisions. 


Mr JeBell: GWellti- 
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Mrs. Scrivener: And she knew her husband and his 
propensity for violence. 


Mr. Bell: All right. You may want the assistance of 
legal counsel, but I must tell you, I read Dalton as saying, 
yes, they are all relevant considerations and they are all 
relevant considerations in determining whether and to what 
extent you reduce an award, but they are not relevant 
considerations to dis-entitle the person if the injuries are 
severe. 


Now, I appreciate that may be your view of it. I guess 
the question is: What is the view of those who have been 
advising the Board in law as to the effect of the Dalton 
decision on the Board's deliberations? 


If you want Counsel to assist you, by all means. 


Mrs. Scrivener: I will ask him if he has an opinion, 
thank you. 


Mr. Bel]: I am sure he does. 


Mrs. Scrivener: Ladies and gentlemen, this is Mr. 
Lockett and he is with the Crown Law Office, Civil. He is 
the Deputy Director. 


Madam Chairman: Thank you. 
Mr. Lockett: Thank you, Madam Chairman. 


I am not sure that I am in any great disagreement with 
MreaBiel lion the Dalton case sme rchink what it stancselLorere 
the proposition that the Board must review relevant 
circumstances and one such circumstance is the severity of 
Ene saucy 


Having Said that)” lithinkere: also, obviously, sin the 
discretion of the panel, hearing the case and hearing the 
evidence, to decide what priority and what significance to 
give to those various factors and to make an ultimate 
determination, having weighed all of those considerations. 
So I read it as a direction to consider all the relevant 
matters; butwclearlyonotgavd! rectl Oiaro, SavestpacmineallL 
cases must compensation be paid. 


Mr Beli: All fignt. lost el Setalr.. Lote cecheeksoLe 
some other things. 


If you have a 17(2) situation; for example, refusing or 
failing to cooperate with the authorities, that is another 
ground to deny compensation, so you could have a 
combination. 


You could have a severe injury, but you could have 
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somebody who has refused reasonably to cooperate or failed 
to do so and in that case, the Board would probably be 
correct’ in dis-entitling, ‘but*we have not got that here, 
okay? 


Given the facts that we have and given the Dalton facts, 
all right, I want to know what your opinion is, that if 
injuries are severe, you cannot shut somebody out. 


You may only consider the other factors; alcoholism, 
"volenti", to coin a legal phrase. Any considerations that 
Mrs. Scrivener has cited, I assume under the Negligence Act, 
may Only be used to determine the extent to which you reduce 
the award. 


Mr. Lockett: Well, I think, Mr. Bell, and to some 
extent perhaps Dalton's trite law, to the extent that it 
says the Board must consider all relevant matters. 


i ethinkr there =@is=norargument rabout wthatvand,~<créeariy,: it 
is said and I think probably properly that the severity of 
the injury Vs one such *revevant matters” But it still must 
lie ultimately in the discretion of the panel who has the 
chance to hear and weigh the evidence to assess how severe 
those injuries are in the context of all of the evidence and 
ultimately make its determination. 


I note, as wasS adverted to earlier, that the Counsel in 
this case chose not to make any appeal on the basis of the 
Dalton case and, obviously, they had the much more intimate 
knowledge of the case at the time than we do, speculating 
Six years after the event. 


Mme Bells Welll!, tableriicht se eThen=betis“covatealrt whis 
way: Assuming severity of injuries, what considerations do 
you say are available or what factors do you say are 
available to the Board to consider, to eliminate, or to deny 
compensation? 


Mr. Lockett: Well, I am not clearly a Member of the 
Board and I do not think it would be appropriate for me, Mr. 
Bell, to attempt to list what are germane factors for the 
Board to consider. 


Obviously, it depends on the circumstances of the case 
and the evidence that has been led before it. You know, I 
certainly agree that they must consider all relevant 
circumstances, but I am making the supposition that the 
complaint is not, in this case, that they failed to do that, 
given the absence of appeal and Counsel acting for the 
applicantern rt. 


Mr. Bel]: Has the Ministry formally advised the Board 
on the Dalton decision? 
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: I am not the Counsel who normally acts as 
the adviser to this Board. It has been in the past Mr. 
Polika and now Mr. Marshall, who is out of the office on an 
inquest today, so I cannot speak from my own knowledge. 


I know certainly there have been discussions from time 
to time. I would certainly expect that the Dalton has 
figured in those discussions, but I cannot of my own 
knowledge answer that question for you, sir. 


Mr. Bell: Mrs. Scrivener, you mentioned Mr. Justice 
Krever in 1985, was made available to the Board Members to 
advise them on decision-writing, I presume. 


Do you know, did he discuss with any Board Members the 
Dalton decision? 


Mrs. Scrivener: Only that it has been raised, you know, 
as @ point of law because we examined all of the appeals 
from time to time, as they relate to items that are before 
us; for instance, a very recent appeal, which was denied by 
the Divisional Court had to do with a point that you just 
raised. 


You raised they point of 17(2), noncooperation .im face of 
a serious injury. They have just denied an appeal on that 
very ground. 


Mr. Bel]: Okay. But did Mr. Justice Krever give the 
Board or any Members any advice respecting the Dalton 
decision? 


Mrs. Scrivener: Oh, that was not discussed, no. We 
were talking about matters which were rather more basic to 
the Board in terms of its preparation of Board orders. 


Mr. Bell: Does the,Board now.specifically consider 
severity of injuries in its decisions? 


Mrs, =uScriveners: “Yes of Ie think@its-— 
Mr. Bell: Does that happen in all cases? 


Ves @ Uteisa awe ghtinge tractor saytois 
not the only factor. A Board must take into consideration 
all relevant factors and the responsibility of the 
individual is one of those factors. 


Mr. Bell: Well, as I listened to you earlier, you 
seemed to be saying that the responsibility of the 
individual is a factor that can override the severity of the 
Dia iiny . 


Mrs. Scrivener: Every case is different. You cannot 
make a blanket statement because I could make a statement 
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about one instance now and you can give me a ‘different case 
entirely and the Board Members would approach that 
differently. 


If you did not do that, it would be a very sorry state 
Of Fabinearrs,... think: 


: Okay. Can I ask you about section 22, 
orders? That is the costs section. 


Has the Board ever -- excuse me -- to your knowledge 
varied an order made under this section? 


Mrs. Scrivener: No, only inasmuch as we have had 
SObiciGors come fto useandssady:y legqave youwso-and—so, Costs 
and I forgot that we had something or other. 

Well, we have to make another order, but we would 
certainly pay the extra cost because it is a legitimate cost 


that he has incurred and it was his oversight, perhaps, that 
Nesdragnot esubmie sits 


Mr. Bell: He had brought new evidence to you re costs? 


Mrs, Scrivener: Well, he brought us a receipt for 
something ane spaid for : 


Mr Bells APY rights pAnd the second=order“has the 
effect of increasing the payment made? 


Mrs sccrivener: Yesse It might. be something quite 
Cliviewee NOSL) COStS=Oresnol Verveqreat : 


Mr. Bel]: What authority under the Act do you make that 
second order? 


Mrs, Serivenerss I would think uncer 22. 


Mr. Bell: Can you help us as to how 22 gives you that 
authority? 


Mrs *8scrivener: #1 ‘cannot *hear you’. 

Mr. Giuffre: 25, new evidence. 

Mr. Bel]: 25? I am sorry. Did somebody say, and if 
vVousohd, would you introduce yourself, that a second order 
made, increasing costs is an order made under section 25? 

Mrs, Scrivener: Yes. 

Mr. Giuffre: Increasing costs, you are saying. 

Mr. Bell: That is what we are talking about. 
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Mr. Bell: Yes. The one item the Committee is most 
interested in is the broken bone in the neck, which 
generally kills people. 


What is the Board's view of the seriousness of that 
EMyULye 


Mrs. Scrivener: Our files contain, and I guess the 
Ombudsman has the reports as to when she was received in 
hospital, the statements of the admitting doctors and the 
summary of her injuries. 


A doctor who did an assessment of her, apparently, in -- 
it *looks as if itis’ 1977, which was then... “Yes: This was 
some several weeks after her injury and an assessment was 
done at that time. 


Mr. Bell: Mrs. Scrivener, we have all that information. 
Mrs -Scriveneres Yes? 


Mr. Bel]: We are just interested to know what is the 
Board's view of the seriousness of those injuries? Does the 
Board consider them to be serious or not? 


Mrs. Scrivener: I would assume that the Board did 
consider them serious, that they referred to her injuries in 
the Board order and there was a very considerable 
description of her condition when she was first injured and 
the fact that she was taken by an ambulance. And it 
mentions a couple of times that she was having difficulty 
breathing and I gather that there was some difficulty in 
making a diagnosis at the hospital, from what I have read, 
so the initial diagnosis was not made immediately. 


Mre Bell: Well, we know what the diagnosis is and we 


understand now the Board considers those injuries to be 
serious in nature? 


Mr Suee lL veneers) esr. 

Mir Bed aa Ckay.. 

Mrs. Scrivener: We consider all applicants who come 
before us as having serious injuries, as a rule. Very 
rarely do we have someone who has something inconsequential. 


Mr. Bossy: But some more than others. 


Mr. Bell: I have just one more area of question, Madam 
Chairman. 


You provided the Committee with some of the Board 
material this morning. Can I just ask you to refer to the 


Farr & Associates (—Reponting,. Inc. 


"WeCare For! Victims Of Crime" brochure, sat page 4? 
iro eeoClLIVener wares . 
Mr. Bell: First of all, this pamphlet is prepared by 


Mrs. Scrivener: No. 
Mr. Bell: No. It is prepared by the Government? 


Mrs. Scrivener: Well, it is done by somebody who was 
retained *to"doethis: 


Mr. Bell: It is -faireto say,)*though, that it represents 
the position of the Board? 


Mrs. Scrivener: Yes. 


Mr. Bell: And the Board obviously concurs with all of 
the content? 


Mrs. Scrivener: Um-hmm (affirmative). 


Mr. Bel]: Would you look at page 4, "What is Included 
in Compensation?" 


Mrs. Scrivener: "Reasonable expenses, such as medical 
bills, prescriptions, and funeral expenses." 


Mr. Bell]: That is not intended to be an exhaustive 
list, but that is an example, three examples of reasonable 
expenses? 


Mrs. “SCrivener 2 "Yes. 


Mr. Bel]: Now, with reference to the order made in this 
case and also the order made in the other case, where there 
were payments made for hospitals records and medical 
reports, does it not seem that the payment that you have 
made for costs is a payment of something called "medical 
Backs? 


Mrs. Scrivener: I understood that one of those payments 
were for travel. 


Mr. Bell: Well, you are correct. Part of the payment 
in this case, is for bus expense, travelling expenses to and 
from, but the other two payments, there is a payment of 
20-some-odd dollars for hospital expenses, hospital records 
and the remaining payment, over $100, is for medical 
reports. 


Does it not seem that that part of the order, at least, 
has been a payment for medical bills? 
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Mrs. Scrivener: No, because she would have been covered 
by OHIP. 


Mr. Bell: I am sorry, I do not understand. 
Compensation can include medical bills? 


Mrs. Scrivener: Oh, yes, anything that is extra and 
over and above OHIP, but OHIP does most of it. 


Mr. Bell: Okay. Can you turn to the document, "A Guide 
TOmAPPLICAaNnts? ?iabDoOseyou have thaty, Can you, Juste turnetasunc 
very last page, under Item 13? 


First of all, is this a Board document or under the same 
category as the previous booklet? 


Mrs. Scrivener: Yes. We do not do any of this printing 
and publication, . but «it. is-used by joumboardsrnicon)unction 
with the application form. 


Mr. Bell: But the Board is aware of and has endorsed 
the content of this document; is that correct? 


Scrivener: Um-hmm (affirmative). 


Mr. Bel]: Under the heading, "Can I Appeal A Decision 
Of The Board," second sentence: 


"However, the Board can review a decision if new and 
Significant evidence becomes available." 


Is there a reason that this brochure in this particular 
section does not indicate that only some decisions can be 
reviewed? 


Mrs. Scrivener: I do not know, but I would suggest that 
it has probably been written to simplify things to a very 
considerable degree and that is why it is not specific. 


It should not be written in such a general way because I 
think that makes it misleading. 


Mr. Bel]: Would you agree, though, that a fair reading 
of that sentence is that any decision of the Board can be 
reviewed if new and significant evidence becomes available? 


Mrs. Scrivener: You might put that interpretation on 
hee 


Mr: Be] brag Io Just ssaiciuit sishayfalrmereadinguofait. 
Mrs. Scrivener: But I think it is misleadingwand if our 


thousands of copies finally get used up, I will certainly 
have the copy changed because I think it is misleading. 
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ME belles yrour Counseleshould Nelp you on this. “You 
Will recall the discussion we had this morning with Mr. 
Zacks, as to the presence or whether there is any inherent 
JULTSdiction iInuthis#tribunal ¢oreanyothemitribunalito 
correct previous decisions made, which are nullities. 


Does your Counsel have any comments in that regard that 
May assist the Committee as to whether on the law, as he 
knows and understands it, this tribunal has such an inherent 
Jurisdiction? 


Mr. Lockett: As you will appreciate, Mr. Bell, I was 
notepresent for the discussion thiscmorning; (so I amenot 
really aware of what Mr. Zacks may have suggested to you. 


To the extent I understood the policy in this case was 
referred to, it has always been my understanding that that 
line of case refers to a situation where no proper hearing 
took place in the first instance because there was some 
denial of natural justice or there was some significant 
procedural flaw, such that it tainted the whole proceeding 
and that, in those situations, it has been held the Board 
may reconsider the matter. 


In Posluns, going on recollection and I may be wrong, 
but as I understand it, the complaints were made against the 
stock brokerage firm and there was no indication that 
sanctions would be applied to the individual member and, in 
fact, that is it what took place, so it was judged that that 
proceeding was unfair, that he had no notice that his own 
career was in jeopardy and on that basis, a fresh hearing 
was given to him. 


I think those such cases are quite, quite different from 
what I apprehend happened in the cases that the Committee is 
reviewing, where, in fact, a full hearing did take place and 
there is, as I understand it, no suggestion that there was a 
nullity or a denial of natural justice took place. 


Mr. Bell: Can we flip to the hypothetical then and 
assume a Posluns-type fact situation vis-a-vis this Board, 
where there has been such an obvious denial of natural 
justice -- and purely in the hypothetical, Mrs. Scrivener, I 
assure you -- given those circumstances, does this Board 
have the inherent jurisdiction of the Supreme Court of 
Canada articulated in that case to correct its own mistake? 


Mr. Lockett: I do not know, frankly, Mr. Bell, because 
the one distinction is that the Board here has, under 
section 25, a direction from the Legislature as to under 
what circumstances it may embark on a rehearing. 


Now, I honestly have not had a chance to look at what 
the governing legislation of the Toronto Stock Exchange was 
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and I do not know to what extent those two cases are "on all 
fourste 


There may be situations where they may have a type of 
JULILSdLGCIONR “Ll ;@Grankiy,y havetnot pute myemimna=to=chat enue 
Ivcertainly*know (that@here» yous haves got a~drrectron from the 
Legislature that delineates the circumstances where a 
hearing has taken place, a full hearing, under what 
circumstances a rehearing may be embarked upon. 


I think that serves to really set the parameters for the 
Board's jurisdiction in the situation) we" have here because 
we are really not dealing with the hypothetical situation 
that you are putting forward, as I understand it. 


We are dealing with a situation where a full hearing 
took place, a decision was rendered and no appeal was taken. 


Mr. Bel]: No. I am interested in the inherent 
jurisdiction principle and I think, in fairness to you, we 
have to accept the "I do not know" answer, either because 
you have not had an opportunity or because there -- it is a 
debatable point, I guess. 


Mr. Lockett: I suppose it is debatable and, frankly, I 
did not perceive it to be an issue in these proceedings and 
I really have not given it consideration. 


Mr. Bel]: I do not have any further questions, Madam 
Chairman. 


Madam Chairman: Mr. Charlton? 


Mr. Charlton: Yes. I have several questions for your 
Counsel, based on the opinions that have been given here. 


My understanding is that the appeal to the Divisional 
Court is restricted to an appeal on a matter of law as a 
result of the original hearing, so that in appeals to the 
Divisional Court, the Divisional Court would not hear an 
appeal based on new evidence; am I correct? 


Mr. Lockett: I think basically that is correct, unless 
there was a flaw in the proceedings before the Board, where 
they had improperly failed to admit evidence. 


Mr. Charlton: I am talking about new evidence, evidence 
that was not presented at the original hearing. 


Mr. Lockett: Yes, I agree with you. 
Mr. Charlton: And based on the opinion which you gave 
us, that in the case of an application which is denied, 


where there is no order for compensation, that the Board 
does not have the power to reconsider, based on new 


Farr & Associates Reporting, Tne 


evidence. 


WhateyOUsares telling useic ethat the Criminal Injuries 
Compensation Board, under its legislation, has -- there is 
no authority for appeal of a case on a denial, based on new 
evidence. There is no appeal process, at all? 


: Yes. -The extent of its powers are 
delineated under its constituent statute. It generally, 
apart from the discussion I was embarking on with Mr. Bell, 
really has no inherent powers. 


Its powers are set out within the statute and to the 
extent that the Legislature constructed section 25 in that 
fashion, it really is the straight jacket or a limit upon 
what the Board may do. 


Mr. Charlton: Okay, thank you. My next question refers 
back to the Dalton case and I cannot quote exactly, but my 
recollection of the presentation this morning, in the 
judge's remarks... Just if you give me a second here, I can 
DrObably. Lind 20. 


It was part of the Ombudsman's presentation where the 
judge suggested in his remarks that the severity of the 
injuries were, in fact, greater than the risk, which the 
woman in the Dalton case could reasonably have expected in 
the circumstances, based on the risk which she undertook by 
entering the van with unknown gentlemen. 


I would take from that, and I would like your opinion on 
this, that, in fact, one of the things that the judge was 
Saying in the Dalton case, was that that is the way in which 
you consider the severity of an injury. If the severity of 
the injury is far greater than what the victim might 
reasonably have expected to incur, based on the risk which 
the victim undertook, that the Board, then, cannot deny in 
total, "but consider reducing. 


Mr. Lockett: I think I basically agree with the 
construction you are putting on the Dalton case. Certainly, 
the Court says that that is a relevant consideration and 
that to weigh the extent of the injuries that might have 
been anticipated as against the real injuries and against 
the type. ot conduct they run inte 15.4 relevant matter for 
the Board to weigh. But in light of the Dalton case, in 
that decision, I think it is interesting that an appeal, 
therefore, to the Divisional Court would be open on the same 
grounds, if that was thesbelief of? Counselaror the 
applicant, thatethats type oL—=— 


Mr. Charlton: I understand that, I understand that. 


Mr. Lockett: --judgment had occurred. 
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Mr. Charlton: The question which flows from that, which 
is, perhaps, for you or for Mrs. Scrivener, then, is that 
albeit that the victim, Ms. Din this case, had considerable 
knowledge of her husband's propensity for violence, since 
she had obviously been through that on a number of 
occasions, as we understand it, been beaten on a number of 
occasions, that, in fact, we have a similar circumstance 
here to the Dalton case, in which she had reasonable and 
perhaps good knowledge of what risk she was running by, in 
Her *words; getting into that. car “and Crying lo PpLoccccmer 
children; that she may, in fact, suffer some kind of 
physical abuse. But the severity in this case is extremely 
different than what she would reasonably expect, based on 
the past. 


Mr. Lockett: Perhaps Mrs. Scrivener can address you 
more directly on the issue you are putting. 


The only observation that I would like to extend is that 
certainly, to the extent that it is a legal question, 
appellate courts - which are somewhat in the nature of this 
body, who are sitting on the basis of a written record that 
happened after the event and do not have the benefit of 
listening to all of the proceedings and watching the 
witnesses - there are always many directions from an 
appellate court that they are really not in as good a 
position to make the initial judgment as the body hearing it 
In the first instance. 


I think that is a caution that applies probably here, in 
that it is easy to second-guess, but it is a little 
dangerous when you do not have the benefit -- 


Mr. Bel]: You sound like, doing that, we should not be 
here, at all. 


Mr. Lockett: Well, because what is in question here, 
Sir, 1s really the judgment or the discretion that was being 
weighed by the Board Members and it is really, these are all 
factors they have undertaken into their consideration. 


What is really embarked -- I respectfully suggest is 
under way, iS a reconsideration or a second-guessing of the 
weight they put on these various factors and I am just 
Suggesting that is a difficult thing to do, sitting here and 
not having the benefit of the evidence that was before them. 


There may be other situations where it is clear that 
something, some travesty transpired and there is really a 
proper role to be undertaken. 

Mrs. Scrivener: Madam Chairman, -- 


Madam Chairman: Mr. Charlton, do you have any further 
questions? 
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Mr. Charlton: No. I would like an answer to my 
question, though. 


m Chairman: Sorry, Mrs. Scrivener? 


Mrs. scrivener: Mr. Charlton, «vou know thewtime warp is 
a factor’ The date of the offense was July 2nd, 1977. The 
date of the application, the inquiry was first received on 
December 4th, '78. 


The application was received February the 19th, '79, and 
it was ultimately set for November 16, '82, and I think the 
decision handed down was several weeks thereafter. And so 
you have this great time lag between 1982, the winter of 
1982, through to 1986, and the application to the Ombudsman. 
BOMLE TLS sa.racltor, 


e harlton: Well, I understand that, but you have 
told us you -- 


Mrs. Scrivener: But I am coming now to your point about 
Mis-=Daiton. 


Here was a person, whose decision-making capacities were 
certainly impaired and who went through a once-only, a 
once-only experience, a dreadful experience, but certainly 
once jonly. 


In the case of the applicant before you now, she was in 
thesprecess of actively .ivoreing her husband. Sne left 
him. 


Mr. Choariton:, 1, understand that. 


Mrs. Scrivener: She had been engaged in a number of 
incidents of violence, some of which-- in which she was 
hospitalized and on many, many occasions, the police were 
Called. 


She knew his propensity to violence. She knew his 
pattern of behaviour when there was drinking, but 
nevertheless, she suffered his company at a party and 
suffered his company when they went home. There were just 
the four of them, the husband and wife with whom she was 
staying, plus herself and her husband and the sleeping 
children. 


She suffered his company all night long and then when 
more argument and violence erupted at the store, she 
volunteered not only to take her children back, but also 
Grove her husband. 


She did not leave her husband. At any point in time, 
she could have walked away from the situation and she did 
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not and then, to have him in an alcoholic state of violence, 
in the car with her, with her children and another person, I 
think was really, real brinksmanship (phon.) in that 
Situation and I think that she had to know-- 


Madam Chairman: A point of order, Ms. Morrison? 


Mrs. Scrivener: --she had to know what could possibly 
happen. 

Poe Coemit one well == 

Madam Chairman: Now, just a minute, sir, Mr. Charlton. 


I think Ms. Morrison had a statement she wanted to make. 


Ms. Morrison: Oh. I just wondered if there were some 
facts in there that were kind of brought in that we had not 
heard before, but I do not think they were important. 


Madam Chairman: Mr. Charlton? 


Mre Charlton: That is essentially what you said before. 
I still do not think you have answered my question. 


My question is, I mean, you have said a number of times 
that she had suffered violence at the hands of this man 
before. 


The Ombudsman, in his report, has admitted that perhaps 
she took a risk by being involved in the situation with her 
husband, both during the course of that night and on the 
morning in question. She stated reasons why she took that 
risk. The Ombudsman presented that to us this morning. 


My question to you is: The Dalton case seems’ to reflect 
the judge's decision that the injuries were far more severe 
than what the risk the victim understood that they are 
taking normally would have warranted. And it would seem to 
me that in this case, you have got a woman who, having been 
through violence with this gentleman on a number of 
occasions, was fairly familiar with the extent of injury 
that she had suffered in the past and weighed a risk against 
a probability of injury and ended up with an injury far more 
severe than what was normal in the circumstances. 


Based on the Dalton case, I am asking you: Did the 
Board consider this case in that way, the way that is 
suggested by the Dalton case, that it should be considered? 


Mrs. Scrivener: Madam Chairman, I am sorry. There is 
no way I could express an opinion in answer to such a 
question. 


I have not discussed this with the sitting Board 
Members, neither of whom are Members of our Board now, and I 
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WaSenOC present at the hearing and so it would be pure 
CON J eCLuUr econ uy .pat Gato etimeeto, respond. 


Madam Chairman: Thank you. 


Mr. Bossy? 


: Yes. We have made an awful lot to-do about 
the compensation end of it, but I would like to come back to 
the reasons that the Board used mainly. 


Tlookeat l/( ly asareally speing the one: that really 
weighed very heavily on the decision that the Board made. 
If that is so, that the decision was made mainly on the 
basis of what the lady might have provoked or gotten 
involved in, the night before, so there was a party; that is 
fine. 


There was no criminal act performed or happened during 
the evening and the party. Sure, they were together; a 
small community, living very close. She did not -- we do 
not know whether she invited him or whatever may have 
happened, but in the morning when the party was over, she 
decided to go to the store to get some supplies, taking a 
friend with her car, with her car. 


So, she took off and went to the store. The husband, in 
a drunken manner, as we understand, gets into his car, takes 
the kids along with him, ends up, in other words, following 
his wife. As any evidence that I have seen, he followed his 
wife to the store, including running into the ditch, 
stalling his car and there they were; no means of coming 
backi. 


Now, was she provoking or was she encouraging him to 
cComesafctersner, —toO perform the act: that he: did? 2It»was only 
because she had three kids involved, she invited him and 
there is, even as bad as a person may be, you sometimes -- 
and inathis case, itiwas the husband .-—sthat didenot touch 
Het thateniont, that I can Understand. They might have 
abqued,eput ther tact 16,7 here, thatthe qotein the backioL 
the car with the kids, the friend in the front seat and she 
is driving back home. 


But she really did not encourage him to come after her 
when she went for supplies, but the criminal offense took 
place and that is what we are deciding on, then, the 
Criminal offense that took place, the time it took place, 
the severity of it, but the whole thing is being decided on 
the basis of what happened, of the drinking party, her 
association again. 


Her husband happened to be back at the party or we do 


not know for sure how he arrived there, but also, there was 
evidence that they both were at the party with their 
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individual vehicles. 


She had her car, she had her car and he had his car, so 
that she had not gone and got her husband and taken him to 
the party, so I have a little bit -- like, the main decision 
by the Board, I have to assume was made on the basis of 
17(1) and that you conclude that she really contributed 
totally to what ended up happening. 


Mrs. Scrivener: The whole matter turns on those words, 
"all relative circumstances," and identifying the content of 
the Board Order, you have the whole matter of her consorting 
with her husband in a social way in the evening and through 
the night, but this was done in the face of having issued a 
peace bond some two weeks before; one of several peace 
bonds, which had preceded it and this latter peace bond was 
Loree year. 


She was actively seeking a divorce from her husband 
because of his violence. She issued the peace bond because 
she was concerned for her personal safety, but she still 
knowingly associated with him in all of the circumstances 
which had precipitated the violence in the past. 


She made voluntary decisions, which she did not have to 
make. She could have left or walked away from it at any 
time@itand at the store,\ishe could have, Vett chim eit wasea 
small community. He could have got a ride. She could have 
left the him, even at that point, and she did not. 


: Did the Board have evidence of any of the 
violence, the previous violence that had occurred was of a 
Criminal nature or intent of a criminal nature? 


Mrs. Scrivener: All family violence is regarded in that 
way. It is an assault, assault causing bodily harm is the 
biggest item, the biggest single item for which we pay 
compensation in the Board. 


Madam Chairman: Any further questions, Mr. Bossy? 


Madam Chairman: Mr. Philip? 


Mr. Philip: Well, one of the issues I think we have to 
look at was whether her behaviour was prudent or imprudent 
under the circumstances. 


First of all, the peace bond does not prevent her or him 
from seeing one another. That is fairly clear, if you look 
at the peace bond. 


Maybe the person who issued the peace bond should have 
given a different kind of peace bond with directions that 
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they not see face-to-face. 


Secondly, the night before, she had some protection 
because she was with another couple; therefore, she and her 
children were not under as great a danger as she would have 
been alone. 


Suddenly, we find her in a situation in which, as Mr. 
Bossy correctly points out, he follows her to the store, but 
worse than that, he is drunk and he takes the kids with him, 
so she has got the concern about the children, the safety of 
the children. 


Now, I ask you, faced with that kind of situation, the 
Situation of where she can get into the car, take the 
children and albeit him home in his drunken state, would a 
rational person under those circumstances feel that they 
would be in more danger doing that than they would be, 
leaving him on the side of the road, where he will arrive 
home in an even more irritated state and, chances are, beat 
up on her and the children because he is twice as angry now 
because he has been left on the side of the road to walk 
home? 


Mrs. Scrivener: It was not his home. He was a visitor 
there. She did not have to assume that he would return. 
Had she scooped up her children and left, she could have 
refused his entry technically, I suppose, if you really want 
to take this argument. 


: But whether it is his home or not, he was 
the one that had the children. They were his children as 
much as her children. 


Mrs. Scrivener: It was her residence at that time 
because she had left him. 


Ure Porli ps *Bur  there*wasino’ order= saying thats he: could 
not enter that residence? 


Mrs. Scrivener: Oh, I guess so, because it was not his 
home. 


Mr. Philip: It was not the terms of the peace bond. 


Mrs. Scrivener: What gives him the right to have access 
into another person's home without permission? 


: His children are in the other person's 
home. I mean, the real facts are -- somehow there is a 
painted -- I guess I get a little annoyed when I hear these 
stories that somehow these woman are supposed to suddenly 
pick up and leave and get away from the person that is 
beating them. But thesrealmfactsharesthatyaimajority ;or the 
beaten women that are in the circumstances, at least that I 
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run into on an almost daily basis because I have them coming 
into my riding office, they are not in the socio-economic or 
educational bracket where they have very many choices. 

Theil revchoices*tareserthersgoingwintosargroupenomeror golnggon 
welfare or being out on the street. 


This woman was taking action to try and divest herself 
of this fellow who was beating her. She did have a peace 
bond but, under these circumstances, it seems to me that it 
was reasonable for her to try and get the kids home safely 
and that is what she did. 


Mr. Lupusella: And he was drunk while doing that. 
Madam Chairman: Mr. Lupusella? 


Mr. Philip: He was drunk whether she took the children 
Or Snot. 


Mr. Lupusella: Well, it was a worse situation. I mean, 
he was drunk, he had the children. 


a hairman: He is agreeing with you. 


Mr. Lupusella: You would have left the children with 


Mr. Philip: Then I guess you are agreeing with me. 
Madam Chairman: Okay, there, good. 


Was there some response prior to your question or was 
that a statement? 


Mr. Philip: Well, it was, "Do you not agree," and the 
answer was, "No." 


Madam Chairman: Okay, thank you. 
Any further questions from the Committee. None? 


Are there any closing remarks you would like to make, 
Mrs. Scrivener? 


Mrs. Scrivener: Yes, Madam Chairman. It seems to me 
that’ thisicase: really, turns#onvsectionss 23 ,22578 wWethink 
that there was ample opportunity for the applicant to 
appeal. 


She was represented by Counsel, who was learned in the 
law and was well aware of the Dalton case; who had the 
aggression and the initiative required to carry a case to 
the Divisional Court and she did not do so and I think that 
that is a factor which is very important for the 
consideration of this Committee. 


Farr & Associates Reporting, Inc. 


Pechink sche Other factor sis tiat, COnslaering all 
relevant circumstances, one reviews the injuries sustained 
by the applicant and those are balanced by the fact that the 


applicant did not simply scoop up her children and run for 
her life. 


That, 1 would think, 1 would’ Submit, sis a reflex that 
most women would have in those circumstances. I am not 
speaking as a woman, but as she did not, she made voluntary 
decisions of her own choice over a period of many hours and 
I think that that also was -- those were factors that were 
weighed by that panel of the day. 


That brings me to my final point, that this whole Matter 
took place so many years ago in circumstances which were not 
enjoyed by either me or the Ombudsman. 


The panel was able to examine the witness and question 
ner=at length, just. as Mrs Chariton and Mr. Phiitip and other 
Members have all done this day; why did you do this and what 
happened then. 


They had this opportunity to examine her and the witness 
and to listen to the presentations made by her Counsel and 
they arrived at their decision and I submit that section 23 
applies; the decision of the Board is final. 


Madam Chairman: Thank you very much. 


Ms. Morrison, do you have any concluding remarks on this 
case? 


Ms. Morrison: Yes. iI-will*try and be very brief. 
First of all, I was asked earlier to explain the delays in 
this case and I would like, with your permission, to put 
that off to the time when we are talking about delays, in 
general. You will still have your material at nand, 1£ you 
wish to address it-- 


Mr. Phivip:” sure, that is "tine. 
MS MOrrison: = ——bUt 1Ttewlli@not takerup our time “today - 


I think, in this case, it is clear that we agree on many 
things. We are under almost no disagreement about the facts 
and Mrs. Scrivener has said to Counsel, when he asked her, 
that she agrees that these were very serious injuries. 


The problem we have is what are the effects of these 
facts and these serious injuries? I think that one of the 
things we disagree most strongly about, perhaps, is the 
amount of choice that was open to this complainant. 


Mrs. Scrivener has said that she had to take 
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responsibility for her own actions, that she had many 
Opportunities to choose not to have her neck broken. 


I think that under these circumstances, where she was 
followed by her husband, as Mr. Bossy pointed out, where she 
could see that her husband was drunk, where her children 
were in danger, driving with a drunk father, that she did 
not have any choice. 


I would not have had any choice under those 
circumstances. I would have had to do something to get 
those children out of that situation. 


Mrs. Scrivener has suggested that she scoop up the 
children and leave. The children were ages ten, seven and 
four. They are very difficult to scoop up with two hands. 


I think she did her best. She decided that perhaps the 
best thing to do was to drive all of them and to probably do 
it in the most conciliatory manner possible. We do not 
know. 


She clearly could not have expected that doing that 
would get her neck broken and I think that is where the 
Dalton case gives us some guidance as to what the Court 
thinks the Board should do in these circumstances. 


If it is a very serious injury and if the seriousness of 
the injury is much more than the person could possibly have 
expected in taking the risk that they took, then it appears 
to me that the Board has been told by the Court in the 
Dalton case that it cannot simply deny compensation 
altogether. It might reduce the award and we have not 
argued about that. It might very well reduce the award. 


I think there is another point that has come out in the 
Board's presentation which I must say something about and 
that is the point of the appeal right. 


The complainant did have a right to appeal and she was 
represented by Counsel. She was, however, as has been 
pointed out, living in Alberta, living on welfare, and she 
made an inquiry about Legal Aid and was told that Legal Aid 
would not be available for such an appeal. 


I think it would be wrong, indeed, for us to decide that 
this case should live or die by the choice of her lawyer not 
to appeal to Divisional Court, notwithstanding the fact that 
the complainant would not have had to return for the trial. 


The lawyer, herself, cannot make that decision to 
appeal. It has to be a decision of the complainant and I 
believe that to suggest that the lawyer really did not think 
the Dalton case was applicable or would have otherwise 
appealed, is not an inference that you should draw from that 


Fart & Associates, Reporting,» Inc’. 


particular decision. 


We have had a difficult discussion about law and I am 
not going to bore you with any more of this functus officio 
stuff. I do think that a good point was made in the 
presentation by the Board that they use their common sense 
to allow section 25 to apply to orders of costs under 
section 22). 


If an order of costs can qualify as an order for payment 
of compensation, which it appears to do, both from the fact 
that they allow that variance and from the pamphlets and so 
on that we see them presenting to the public, then we have 
here an order of that nature. 


We had an order for hospital bills and we had an order 
for transportation and that section 25 variation seems to 
then be a much wider application than we had considered this 
morning. eThateis-oneypossible route fora variation’ of this 
order. 


There are other routes and Mr. Bell has canvassed the 
inherent jurisdiction of the tribunal to review its own 
decisions. 


Tebelleve that :there is good Yaw to suggest that a 
tribunal which makes an error, and I will just quote from an 
H aw Journal article, which was published in 
DSi 9momethiswpanticulartsubtect: 


",.-that there is a situation where an agency, which 
fails to afford natural justice or exercises 
discretionary power improperly has decided in such a way 
to make its decision a nullity and a second 
consideration of such a nullity would be legally only 
the original exercise of an agency's power." 


So there are various legal ways that you could get 
around the problem that the Board has suggested, about not 
being able to make an order to correct this injustice. 


I think the other recommendations we have not dealt with 
at length this afternoon. I will only say that we felt 
these other recommendations are very important, having 
reviewed a number of orders of the Board, and felt that they 
were not consistent. 


The Board has told you that every case is different. 
That is true. Every case is different. The reason we 
suggest guidelines is that different cases, which are 
somewhat alike, ought to be dealt with somewhat alike. 


I think that looking at a lot of Board decisions, we 


feel there may be some inconsistencies and that some 
guidelmnesato ithe fexercisemor tthevdiscretion that is 
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undoubtedly allowed the Board under section 17 would be 
helpful. We ask that you support the Ombudsman's 
recommendations in this case. 


Thank you. 


Mrs. Scrivener: Madam Chairman, on a point of order, I 
am a little concerned that you have been told that we use 25 
LO pay Costs: 


I can assure you that costs are paid under section 22; 
that on very rare occasions, when costs have been paid and 
everything has been concluded, in order to provide for 
additional costs, we look the other way and use 25 because 
we have to satisfy the auditor. But it is rarely done and 
my registrar informs me it has never been done on a denial 
because we have never had that kind of a situation. So I 
reallyseteel that. thi saist--—Viiyjustiwanteato conrectathe 
record on that. 


Madam Chairman: Thank you very much. 


Mow Bell? 


Mris.=Scrivener:. Therotheratactor is, \wer iInerequesting 
documentation «forthe mfiile tipiethere dis ¢amgsclicitor, we 
request the solicitor to do this on behalf of the applicant 
because it saves us taking a power of attorney and doing all 
of those things, but therefore, we are responsible, then, to 
pay for them. 


Madam Chairman: Thank you. 

Mr. Bell, you had one question? 

Mr. Bell: Ms. Morrison, hypothetically-- 
Ms. Morrison: Wes? 


Mr. Bell: --if this Committee should decide to support 
the Ombudsman's recommendation, how in the heck is it going 
to be implemented? 


Ms. Morrison: I suggest, Mr. Bell, if the Board has the 
power, as it says it has, to change its orders of cost in 
the way it suggests it does by using section 25 in a humane 
way, as has been said, there is no reason why they could not 
change this order in the same way. 


If that is not possible, there are other things which 
this Committee could recommend. If, for example, this 
Committee feels, as it might, that section 25 is too narrow, 
that section 25 ought to explicitly give the Board the power 
to vary a zero order, it may, perhaps, Suggest an amendment 
of that. But as you discussed with Mr. Zacks this morning, 
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there are other ways in which an answer to this specific 
problem could be arrived at. 


The Board might agree to an appeal in which its order 


would be quashed and then it would have to reconsider the 
Matter. 


Blo. pOLIVeners= One tCiat=pabtlLculals POilty 61) wleunay ys) 1 
queried the Crown Law Office on this matter before I wrote a 
letter to the Ombudsman about it and I suggested to the 
Ombudsman that if he felt strongly about this matter, that 
he could recommend to the applicants that they appeal. And 
the Crown Law Office has assured me that if an appeal were 
forthcoming, late as it is, they would make no difficulty 
before the Divisional Court accepting the appeal. 


Mr. Bell: You mean on the late filing of the appeal? 
Breer VeNGL tcc 


Mr. Bel]: Can we take it a step further? If an appeal 
were launched in that way, would you be so disposed to 
consent to an order, setting aside the original decision and 
sending it back to the Board? 


Mrs. Scrivener: ) & nave not discussed, it, So.) coulda not 
possibly give you an opinion. 


Ms. Morrison: Mr. Bell, . just might say,..1 think stili 
there is very good argument that the original decision was a 
nullity, taken as it was in contravention of the Court's 
view in the Dalton case and, if that is the case, I think 
there is good law that says that they can reconsider it as 
an Orloginal, considenation. 


Mr. Bel]: Well, I wish I -- I am not sure that it is 
thatecLlear-cut sein Lact,. lean GCertalnaunat, Liaise now. 


SOP ase cl OeCuL you and your office off, there was 


Iention made this morning of a second memorandum of law that 
was prepared on the subject. Is that available now? 


Ms. Morrison: Yes. 
Have you got it with you? 


Mr. Bell: What if this Committee should conclude that 
there is not such an inherent jurisdiction, as you argue? 


Ms. Morrison: Then we believe one possible route, 
although it is cumbersome, is to get the Board to consent to 
anvappedeeana to shave =the Court.gqive thevrequired order Co 
quash the original decision and have it reheard. 


Moe Bel Ty: Okay. 
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Mist Morr Somes SOL Vis 
Medam Chairman: Sorry you asked, right? 
Mr. Bell: No further questions. 


Medam Chairman: I had thought that memoranda usually 
are 10 pages or less. 


Are there any more questions from the Committee? We 
still have one more case to hear with the same parties, but 
with different facts, same jurisdictional question. 


FNOt. today"? Is that -what 1 “heardyirromyMr.veni Loe 


Mr. Philip: Well, I think a number of us that are Metro 
Members have commitments in terms of our riding offices on 
Wednesday evenings for historical reasons. 


The House usually did not sit on Wednesday and that is 
normally when we have our multitudes of constituents lined 
up CO Scents. 


LE céertainly..am notepréepared!to, sity pastesixa0e+c) OCkpebuL 
I would prefer to sit not very much past five or otherwise I 
do not get any dinner on my way to my riding office. 


I am perfectly prepared to sit on any other evening, but 
I am not prepared to sit on Wednesday evenings. 


Madam Chairman: Okay. Well, let's then just decide 
this one and we will see how quickly that goes. The 
Committee will sit and make a decision at this time and we 
ask that you make yourselves available. Do not leave. We 
Willego in camera. 

Thank you. 


The committee continued in camera at 4:25 p.m. 
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STANDING COMMITTEE ON THE OMBUDSMAN 
Thursday, January 28, 1988 
The committee met at 10:10 a.m. in committee room 2. 
Madam Chairman: Okay. We will call today to order. 


Mrs. Scrivener, could you come and sit at the front 
again, please? Thank you very much. 


We are dealing today with the case of Mr. B, and it is 
under Tab V in the book. Also remember that the 
recommendation Section 22(3) letter is enclosed under U on 
some people's tabs, and some of us have the additional 
information booklet. 


This morning we would like to have both the evidence 
presented and the decision-making process over by 11:30. We 
would appreciate it if you would keep that in mind when you 
make your presentations, and given that we have already 
dealt with, to a certain degree, the arguments with 
jurisdiction and with Section 25 and -- well, Section 17 may 
still need to be discussed on this one, but if you could 
just keep to the evidence that is pertinent to this 
particular fact situation and we would appreciate that. 


Ms. Morrison? 


Ms. Morrison: Thank you. Good morning, Madam Chairman 
and members of the committee. 


I am going to try and be very brief because I feel that 
Ene Lact Ss iNatiis are.tairiy straight, torwata. © Inslact,. 1 
think one of the difficulties with this case is that we do 
not have any facts that the Board decided upon. 


(owl let okesyOUstirot Oleal) CO tne Board Order sat. page 
30 of your materials. The Board Order sets out the facts as 
told to them by the applicant. Essentially, the applicant's 
story was that he was out drinking one evening, drank with a 
man and a women at a hotel, subsequently told them that he 
had more alcohol available, and they drove him to a 
residence in his car. 


His story is that that man and women went upstairs in 
that residence and that he was so drunk he lay down on the 
chesterfield and fell asleep. Sometime later in the 
evening, an assailant broke into the apartment. or house and 
beat him up. That is his essential story. 


The other account that is given in the Board Order is 
the one by the investigating police officer who said that 
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the man and women had been drinking together in two hotels 
and then went to the woman's house to have sex. The police 
officer says while he was at the woman's house, the 
applicant was attacked by the offender who had previously 
been the woman's common-law husband but was separated from 
her at the time. The policeman did not say how the offender 
had gained entrance to the house. 


The Board did not make any finding of which of those 
sets of facts applied. The Board just set out the 
applicant's story and then they set out the policeman's 
story, and then the Board's finding was: 


"The Board has carefully considered all the evidence 
presented and all the facts surrounding this application 
and in particular the intoxication of the applicant, and 
therefore this application is denied." 


So the one finding of fact that the Board made was that the 
man was drunk. 


If we look -- and I do not want to bore you with law 
this morning because I know you had lots of it yesterday, 
but even if we look just for one second at the Dalton case 
which you have in your materials at page 20 -- page 19, 
SOLLY «esOnepagem20. Ole Chatwin corny. 


On page 18 of that case, you will see at the very top of 
page 397 that the court would not interfere with the Board 
on its findings of fact, but the court. certainly assumes 
that the Board did make some findings of fact. Essentially, 
they say, the Board was able to reach the factual 
conclusions it did on the basis of the evidence that was 
before it. Consequently, we are unable to interfere with 
the findings of fact that it made even though others may 
have come to a different conclusion on the evidence adduced. 
Here, the only finding of fact that Board made was the fact 
that Mr. B wasi intoxicared, 


Intoxication alone cannot be enough for Section 17 to 
kick in and deny the applicant any compensation. The reason 
I say that is that if you think of some facts in which 
intoxication alone is involved - someone is intoxicated in 
his house, for example, the doorbell rings, he goes and 
opens the door and someone beats him up - I think that it 
would be hard to suggest that he was the author of his own 
misfortune because he was intoxicated. 


Another situation: A person is intoxicated and goes 
into the bank. While he is in the bank, a bank robber comes 
in. In the fray, the bank robber says, "Everyone put up 
their hands," and shoots the guy who is intoxicated. It is 
hard again to think that the intoxication alone would be 
enough for Section 17 to prevent that person from being 
compensated as a victim of crime. 
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_ The person's story here was that he was sitting in a 
living room drunk. The Board did not make a finding as to 
whether that was true or not, but it is possible it was 
true. 


_ If that was true, then I suggest to you that the only 
finding of fact, the intoxication fact, should not be enough 
forte section 172 


Suppose, however, that we give absolute benefit of the 
doubt to the Board's decision and suggest that the facts 
were the worst possible facts. Suppose we agree with the 
investigating police officer's version of fact: This guy 
picked up someone in the bar, took her home, was in her 
house, her common-law husband came in and beat him up. 


We still have to worry about the risk that he thought he 
was taking. It does not seem that he would have been able 
to foresee if he picked up someone in the bar that he was 
gOing to end up getting beaten up. 


Now, it may be that he was an immoral person, but 
Section 17 does not say immoral people do not get 
compensation. The behavior has to have something to do with 
the beating up or the injury. It cannot just be any immoral 
behavior. 


The Dalton case suggests, in fact, that you have to 
weigh the risks taken against the seriousness of the injury. 
If you go to the medical reports in this case which are - 
sorry, we will get there. Excuse me. Yes, which begin at 
page 24 and go through 25 and 26 and 27 of your materials, 
you will see that this man suffered serious injuries. 


He was, according to his report to the doctor, "knocked 
down, subsequently kicked many times about the head, neck, 
chest and arms." This is on page 24: He had a cut over his 
forehead which required three sutures. He had contusions 
and bruising of both ears, his right cheek and very sore 
over his left shoulder. 


X-rays showed a fracture of his right zygomatic arch, 
that asenis Fight cheek bone; eflracture of “his nose bone, 
facture of his left clavicle, which is his collar bone just 
at the joint. The fracture of his cheek bone disrupted the 
middle branch of his right facial nerve and he had a 
persistent numbness of his right cheek and upper lip which 
was improving. 


At February 8th, 1982, which is some couple of months 
after the injury, he still had an amount, a fair amount, of 
discomfort in his left shoulder from his broken collar bone. 
He was still numb over the right side of his face, had 
noises in his head resulting from the kicks to his ears, and 
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although the multiple bruises had healed well, his nose was 
deviated. 


Mr. Philip: Nose was what? 


Ms. Morrison: Deviated, because it was broken. A later 
report which is a report from July which is some seven 
months or more after the injuries, he still has problems. 

He still has problems with his shoulder. He considers 
himself disabled by his shoulder. In fact, the reason he 
could. notagosback tosjob.as.an, iroOnawoLrkereisethat hescourd 
not raise his arm properly above the shoulder once he had 
had that broken shoulder bone. 


These are serious injuries. I think if any of us had 
injuries which seven months after the time we had them we 
still feel dizzy, disabled and so on, would feel that we had 
been seriously hurt. 


Moreover, if we go to the Dalton case, we have to 
balance the seriousness of the injuries in some ways against 
the risk.that he thought. he was taking.©. In the Daltonecase 
they suggested that she was injured so seriously that she 
could not possibly, when she was taking the risk of getting 
in the car with the people, have thought that was going to 
happen to her. 


Now, here is the man in a bar picking up a women or 
perhaps going home with a man and a women -- we do not know 
which. Could he at the time he did that have been taking a 
risk that he would get beaten? Could he have foreseen that 
that was what was going to happen to him? I suggest that it 
is very difficult to see that he could foresee that. 


The Board yesterday argued that their position on 
Section 17 is that people must be responsible their own 
actions. Now, I think that we could agree people must be 
responsible for their own actions, but you can only be 
responsibile for what you can foresee. 


It may be true that if you get drunk and do something 
really stupid, you can foresee that you are taking some 
chance and you may have some problems. I do not think in 
this case it can be suggested that going to the hotel, 
getting drunk, picking up with these people, this man could 
say to himself before he went home with them, 'I am taking a 
chance that I am going to get beaten to a pulp. How would 
he know that? How would he have thought that that was going 
to happen to him? 


I suggest this is not a case where the Dalton 
decision -- sorry, I suggest that this is a case where the 
Dalton decision which suggets this weighing of risk against 
seriousness might assist you in assessing the Board's 
result. The Board suggested he get nothing. The only 
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finding of fact they made was that he was drunk. I think 
tnatsptersteot all, they did not find any facts on which to 
base their decision, and secondly, even if we thought that 
what they found were the worst possible facts, even those 
worst possible facts would not argue.for the result of 
nothing. 


We have never suggested in our report of course that in 
taking into account Section 17 they could not reduce the 
award. They might have been able to do that. What we have 


suggested is that it is inappropriate for the award to be 
zero. 


Thank you. 
Madam Chairman: Mr. Johnson? 


Mr. Johnson: Yes. Ms. Morrison, I am having difficulty 
understanding what the Board's position is in this. You 
stated that you are taking a very liberal interpretation 
that the individual in question who did not know any of 
these people, the two people involved, and he went home with 
them and all the rest of it, but there was no way that he 
was responsible for his actions. 


I feel that you believe what he is saying, but yet it 
says in page 2 of the report from your office that the Board 
accepted the version as events as presented by the police 
constable who investigated the incident and the police 
report, the bottom line is that the two were in bed. 


Well, how do you say on the one hand that you have a 
tendency to belive the individual and yet the Board has 
accepted the version of the police officer? 


Ms. Morrison: I did not suggest that I believed him. I 
just suggested that in the Board Order itself, the Board did 
not find that either one of those versions of fact was true. 


Mr. Johnson: Well, I would like this Committee to be 
clear on this case. Either we accept the police constable's 
or the=spo1icesofficer'’syreport or there is “some element: of 
doubt, but your Board accepted the version as offered by the 
police. 


Ms. Morrison: No. I am suggesting, looking at the 
Board Order, that, in fact, that statement in our report may 
be somewhat inaccurate. It is difficult to tell from the 
Board Order what they accepted. If you read the Board Order 
it does not say this version is true or that version is 
true. It just gives both versions. 


Mr. Johnson: But dealing with Section 17 which says 


quite clearly that an individual has some responsibility for 
their own problems, and I submit that if the Board in this 
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report has accepted the version of the police officer -- 


Ms. Morrison: That is the Compensation Board, yes. 
Mr. Johnson: You are disagreeing with that? 
Ms. Morrison: That suggests that the Board, the 


Compensation Board accepted -- 
Mr. Johnson: Did you interview the police officer? 
Ms. Morrison: No. 
Mr. Johnson: Why would you not? 


Ms. Morrison: We were reviewing the Board's decision 
based on the evidence the Board had before it. 


Mr. Johnson: Well, I think the key or one of the keys 
in my opinion is accepting whether indeed the two were bed, 
and if they were in bed or if he was on the couch, it is 
entirely different. It says that he was attacked without 
provocation. 


MSS MOLricon:] ec. 
Mr. Johnson: Now, there is quite a difference if he is 


sleeping on the chesterfield or if he is sleeping in bed 
within an individual. 


Ms. Morrison: But I am suggesting to you that Secion 
17, even if he were in bed with the women -- 


Mr. Johnson: Yes? 
Ms. Morrison: -- that Section 17 suggests that he had 
to know ahead of time that that behavior would get him 


beaten up. Section 17 says his behavior has to contribute 
to the injuries. 


Mr. Johnson: Okay. In the last case we had, you made 


constant reference to the fact that he was from a small 
town. 


Ms. Morrison: yes’. 

Mr. Johnson: Is this by any chance a small town? 

Ms. Morrison: A relatively small town, I would say. 

Mr. Johnson: Well, I think most people in small towns 
have a fair idea of what is going to happen with them if 


they go home with strangers and go to bed with someone 
else's wife. 
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sneoOnryes Notwawery ismallstown,ca fairly 
Sizeable city. 


Mr. Johnson: Well, not very small towns, maybe they are 
not as knowledgeable about the facts of life. 


adam Prmanss Mrs sPhislip? 


Mr- Philip: Is it not true that this is not someone 
else's wife; in fact, it was someone else's estranged wife 
and therefore he would have no knowledge? 


Ms. Morrison: There is no particular reason to think he 
knew that this person was connected to anybody. There is no 
evidence to suggest that he knew that she had someone 
waiting around the corner to come home and beat him up. If 
you pick up a woman in a bar, she probably does not tell you 
those kinds of things. 


Mr. Johnson: But you sure as hell are going to ask if 
you do not want -- 


Ms. Morrison: Do you think that he would have thought 
if he did not ask that he would get beaten up? 


Mee oonnsons Listen 1m herdia not, he isla idamnebool 


Madam Chairman: Any further questions from the 
Committee on this? 


Mr. Morin: Was the women questioned? 
Ms. Morrison: Was she? 
Mr. Morin: Questioned at all by the police? 


Ms. Morrison: Can you just wait until I find the 
investigator's report on the file from the Board file. The 
investigator's report suggests that the investigator spoke 
to the policeman who gave him a version of the story. I 
Cannot say, that jhe; spoke; --«1 think thesspoke vonly,.to the 
policeman, from this report. 


Mr. Morin: She should certainly determine who she slept 
with. 


Mr. Philip: Depends on how much she had to drink, I 
suppose. 


Mr. Morin: You know, to determine if he was on the 
couch downstairs or if he was in bed with her. 


Ms. Morrison: Well, the investigator from the Board 


spoke to the police, and the policeman gave you the version 
of the facts that is in the Order, essentially that he was 
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out drinking with this woman, that they went back to her 
residence, that they went to bed and that her common-law, 
estranged common-law busband, friend - whatever you want to 
call him - came in and beat him up. That was the police 
constable's story. 


The investigator from the Board talked to the police 
constable but he never talked, as far as I can see from 
this, with the women involved. 


Mr. Morin: Had he talked -- I am just asking you. Had 
he talked to the woman, do you think the story would be 
somewhat different? 


Ms. Scrivener: She is quoted in paragraph 4. She told 
the investigating officer. 


Ms. Morrison: That is right. The investigator officer 
is the Constable xX. 
Mr. Johnson: What page is that? 


Ms. Morrison: You have not got this investigator's 
reporti. "tisita report: thatwas*on -the-poarda stile. 


Mr. Jonnson: Would you mind® reading 1c) intosthesrecora. 
Ms. Morrison: Sure. I can read it into the record. 


"I have spoken to Constable X by telephone. He was one 
of the investigating officerssingthisematter os 


That is a report by a Board investigator, not our 
investigator. 


"I learned from Constable X that the applicant on the 
night in question had been at the (such and such Inn in 
such and such a city) where he had met Y, (the woman), 
of (and the address of the woman). 


"The two went from the inn to the X hotel where they 
shared a few drinks. Y, the women, invited the 
applicant back to her residence, to which he agreed. At 
the residence, Ms. Y informed the applicant that she was 
a Single mother and that she wished to have sex with 
him. 


"The two were in Ms. Y's bed when the offender came in 
and found them. He immediately attacked the applicant, 
striking him several times about the head with his fists 
and causing the injuries to the applicant which were 
described before this Board." 


And that is all reported as being learned from the police 
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officer. 


"Constable X learned that the offender and Ms. Y had 
been living in a common-law relationship prior to the 
assault. She told the investigating officer that they 
had recently separated and that she no longer wanted to 
see “the oftender.:” 


The officer was unsure whether the offender was able to 
gain entrance with a key to the house or whether the door 
had been left unlooked. Constable xX believes that the 
offender and Ms Y were, in fact, separated at the time of 
the assault. However, at the offender's trial it seemed to 
the officer that the two were again cohabiting. 


Mr. Morin: Had they been separated for a long time? 
Ms. Morrison: It does not say. 
Mr. Morin: Does not say. 


Ms. Morrison: The offender has a lengthy criminal 
record and is known to the police for acts of violence. The 
applicant, that is Mr. B, had no previous police 
involvement. According to Constable X, the applicant had 
been drinking on the night in question, but the officer 
determine his degree of sobriety because of the injuries he 
had incurred. Apparently the victim was unconscious when 
THe OfLILCers [Irst= arrived: 


One of Ms. Y's children who was present in the home had 
called the police. 


Mr. Morin: And he entered the room forcibly, 
apparently? 


Ms. Morrison: The police? 
"Mr. Morin: The offender. 


Ms. Morrison: It did not make any finding about that. 
They did not know. 


Madam Chairman: Mr. Johnson? 


Mr- Johnson: I am not sure if it has any bearing on the 
case. Maybe Mr=“Bell could-help me. “It*°makes reference to 
the former common-law husband. I understand under our 
legislation that if a man and wife live together for three 
years it is considered a legal marriage? 


Mr. Bel]: Well, to some degree. There is a definition 


of spouse under the Family Law Reform Act and length of 
co-habitation can determine spousal rights, the effect of 
which is in law substantially no difference. 
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Mr. Johnson: The reason I ask is I feel it would be 
substantially different if they had been living together for 
a short period of time or if indeed he did consider that it 
was, while not a legal marriage. certainly of that nature. 
Because I know under our legislation they receive all the 
benefits of a legal marriage. 


Ms. Morrison, you had actually checked to determine the 
length of their common-law relationship? 


Ms. Morrison: I have not; I am sorry. 
Mr. Johnson: Okay. 
Madam Chairman: Mr. Philip? 


ilip: Ms. Morrison, would you agree that the 
length of the common-law relationship or indeed even if they 
were married would have no relevance since all that the 
claimant was basing his actions on was the fact that she in 
fact said that she was not involved in a relationship at the 
time, and that 1s according to tne polices testimony 2 


Ms. Morrison: We have no information at all what Mr. B 
knew about Ms. Y. I would be very surprised if he went home 
with her knowing that she had a common-law busband who was 
known to the police as a violent person. If she said that 
to him and he then went, maybe that would be a different 
thing. 

We have no information about that at all, and it does 
not seem to me it would matter if they were married or 
Sister and brother or what the story was. If he had no way 
of knowing that that person existed -- and we do not have 


any information on that nor did the Board have any 
information on that. 


Mr. Morin: Would the history of the other guy be 
important in this case? 


Ms. Morrison: The history of? 

Mr- Morin: The one who was beaten up? 
Ms. Morrison: Mr. B? 

Mre MOL In seaves. 


Ms. Morrison: Yes. The police said he had no history 
at tai 


Mr. Morin: None, whatsoever. 


Ms. Morrison: His marital status at the time was he was 
a widower. 
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_ Madam Chairman: If there is no further questions at 
this point, perhaps, Mrs. Scrivener, you can make a 
presentation on behalf of the Board with regard to the facts 
in this case. 


Ms. Scrivener: Thank you, Madam Chairman. Just before 
i *tconmence;ymilewould; sonia *pointeom order like to clarify 
any misunderstanding which may have arose yesterday about 
Orders as to costs. My registrar and I are both concerned 
that we may have left some kind of misconception with the 
Committee. 


Orders as to costs on denials are always paid under 
Section 22. Always. And you have an example in this 
morning's application that you are dealing with in as much 
aSecnereswasea Variation, sand*youswill notewrtnat*in the 
variation the reference is: "The Board therefore orders 
payment of the following outstanding account..." It was an 
account which had been overlooked and was then subsequently 
Submitted, and it was paid under Section 22 of the Act. 


Madam Chajrman: If the costs are varied that is where I 
understood that Section 25 might be implemented, if the 
costs have to be varied or added to in subsequent times. 


Mrs. Scrivener: Section 22 provides that the Board may 
with respect to any hearing or other proceding under this 
Actwmekemsuchmoarder -asitotcosts as -itet hinksrhit. "And that 
is the case in all denials, because there is no means by 
which under a denial one could go into Section 25, and it is 
never done. I just want to be sure that that has been 
Clarified. We can use 25 for anything in which there has 
been an order as to compensation but not for a denial. 


Now, Madam Chairman, my first order of business this 
morning’ hasi:to do with the receipt’ of a copy of Hansard of 
your opening meeting last week on Tuesday, January the 19th, 
at which time your counsel instructed the Committee as to 
the Act for the Ombudsman and its interpretations, 
procedures and so forth. 


And on page B-12 of that report of Hansard, far down on 
the page there is this sentence. It is in paragraph six. 
Midway in that sentence, he is discussing how -- he says: 
"What do you do when you receive one of these Recommendation 
Denied Cases?" and so forth. And in that discussion he 
Says imu. o-yOuls——" ithatiais tthe Committee, 9e"—= during your 
inquiry of the matter will ensure that the Ombudsman has 
complied in every respect with his legislative 
requirements." 


And earlier in the afternoon on page B-7 just at the 


bottom of the page where he had been discussing with you the 
section under 15, the function of the Ombudsman is to 
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investigate, and the four factors, he comes to a section 
about 15(1) and (2), and then he says: 


"Now, how does he do that? Well, first of all if you 
will just flip over to Section 17, there: is a technical 
requirement in the Act with some minor exceptions that 
every complaint to the Ombudsman shall be made in 
writing. But before he can initiate it, before he can 
do anything other than a self-initiated complaint, he 
has to receive a written record of same." 


So having said that. Madam Chairman, if one looks at the 
Ombudsman Act on Section 17, it says very plainly: "l. 
Every complaint to the Ombudsman shall be made in writing." 
That seems quite clear, and I suspect that the Ombudsman is 
bound by his Act as I am bound by our Act. 


And so I look at the information that you have before 
you in the material supplied by the Ombudsman, and although 
in yesterday's application you did have a handwritten letter 
from the person who was making the application to the 
Ombudsman, in today's application all you have is a 
reference from the manager of the office in Thunder Bay who 
reported that the complainant had come in and had lodged his 
complaint. 


There is no application from the complainant and there 
is no Signature in any way, and I ask you, Madam Chairman, 
to define for me: Is this matter properly before the 
Committee? 


Madam Chairman: Did you ever raise this problem with 
the Ombudsman before right now? 


Mrs. Scrivener: No because I only got this -- well, I 
actually read it on Monday and I have had no opportunity at 
all because you cannot get copies of Hansard very quickly. 


Mr. Philip: But your staff have had it for months. 
MSG SpcELVener: Pardon? 


Mr. Philip: Your legal counsel did not raise the issue 
either? 


Ms. Scrivener: Well, we had to ask for the material 
from the Ombudsman from the Clerk in the first instance 
which arrived in our office last, I think it was Thursday. 
And I just went through it in the normal way looking at it, 
and I was not that familiar with the Ombudsman Act. 


When I received a copy of Hansard on Friday, I took it 
home to read on the weekend and I did not really get that 
far into it. And when I finished reading it on the Monday, 
I began to wonder about this and so then I went back and 
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reviewed and I find that there is not any written -- 


Madam Chairman: Thank you very much. Maybe we could 
address that problem about the written record. 
Ms. Morrison, is there some written record from the 
complainant? 


Ms. Morrison: Yes. I can perhaps clarify our 
procedures. 


When we have someome come into one of our intake 
offices, we take a memorandum of their concerns. We then 
fill out what is called our complaint summary form, which 
sets out the person's name and address and so on and is the 
file's face sheet, and we have the complainant sign the 
bottom of the form to confirm the contentions which are 
listed on that complaint summary form. We have the 
Signature of this complainant on this form. 


As was pointed out, this matter was not raised before, 
but the Board might not have been aware of the Ombudsman 
Act's requirement that things be in writing, although if 
they were going to resist our jurisdiction to bring this to 
the committee, they might have checked that ahead. 


Madam Chairman: Thank you. Mr. Elliot? 
Ms. Scrivener:s' I «am not resisting: I am just raising 


the question before the Committee to give me guidance. 


Madam Chairman: I think we accept that that is a 
complaint in writing and that it merely has not been 
submitted in the record because it is not pertinent in this 
detail, and we accept that you have gone through the 
necessary procedures to qualify under Section 17 of the 

man Act. 


Mr... Elliot? 


Mr. Elliot: That was my comment, too. I think that, 
with due respect in this situation, the Committee feels the 
case is properly before it, and I would appreciate it 
greatly if you would address the case from your point of 
view. 


Mrs. Scrivener: Madam Chairman, I would draw to the 
Committee's attention once again that this matter was dealt 
with on application to the Board. It was duly documented 
and placed before a hearing panel which was properly 
constituted and advertised, and the Board hearing was 
properly conducted. 


The whole matter of the time element enters into this 


again.» There is a terrific time warp; that is to say the 
date of the offence was December 15th, 1981. The hearing 
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was held in December of 1982 and the decision handed down in 


that month, and we are dealing with something now which is 
years old. . 


And so all of the factors that affected the judgment and 
the opinion and the decision-making of that original panel 
are factors which are not able to be repeated at this time 
and they certainly were never experienced by me nor by any 
member of the Ombudsman's office. Only those panel members 
at that time were able to review all of the documentary 
evidence before them, the conflicting report from the 
investigating officer, to discuss with the witness and to 
hear what we had to say about the events of that night and 
so forth. 


And in this, I think they wrote an opinion which in one 
sense can be debated, but in another sense, does what they 
intended to do, and I will address that in a few moments. 


My second point is that the Ombudsman has been in 
consultation with the applicant's solicitor, and in his 
Opinion report, reference is made to the fact that there was 
some improper conduct on the part of a panel chairman. 


Madam Chairman: Do we have that documentation before 
us? 


Mrs. Scrivener: Yes; it is contained in the opinion. 


Madam Chairman: Can you help us with what page number 
that is. 


Mrs- Scrivener: This is the opinion of December 17th. 
Ms. Morrison: It is at page 4 of our report. 
Madam Chairman: The 22(3) report. 


Mrs. Scrivener: The reason I am raising this to you is 
twofold. One, Mr. B was represented by able counsel who -- 


Mr- Bell: Sorry. For a moment. Can we ask Hansard to 
delete the lawyer's name, the name that we just heard. 


Madam Chairman: Yes, there was a name mentioned in 
there. There was a name mentioned in there, if you could 
delete that. 


Ms. Scrivener: The applicant was represented by an able 
counsel who, if he had felt that Dalton was a factor in this 
case, could have appealed to the Divisional Court. But on 
the matter of the complaint that he has registered with the 
Ombudsman at this very late date concerning the conduct of 
the panel chairman, a person who is now deceased, I think 
that that also was sufficient cause for him to raise an 
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objection either to the Divisional Court or to our Minister 
as to the conduct of the hearing. 


No such objection was ever raised that I know of, nor 
waS an appeal made to the Divisional Court. 


Mr. Elliot: I am not sure where we are in this. 


a irman: It is page 4 of the Section 22(3) 
letter from the Ombudsman dated December 17th, and it is on 
page 4, first and second paragraphs. 


Mr. Philip: What page is that? 


Madam Chairman: It is under Tab U unless you have the 
Supplementary report. 


The confusion arises that some of us have additional and 
some of us have it in our books. Page 4. 


Ms. Morrison: The same information is found on page 48 
in the 19(3) letter. 48 of your material. 


Madam Chajrman: Okay. 


Mrs. Scrivener: Frankly, unprofessional conduct of this 
type is just unheard of for our Board, but if the solicitor 
felt he had reasonable grounds to raise this to the 
Ombudsman even so many yearly later, then I think that if it 
had happened at that time, he should have said something and 
he did not. 


Mr. Bell: Mrs. ,Serivener,:could 1 help .— and-Ms.. 
Morrison, as well - during the hearing this anecdote is 
alleged to have happened before the hearing started. Did 
the complainant's counsel raise the matter of the discussion 
and its implication before the hearing started or at any 
during the hearing? 


Mrs. Scrivener: He did not. I never discuss with my 
board chairmen the way they have conducted a hearing or 
anything of this nature. But I did ask the sole surviving 
member of this panel about this charge, and she was with the 
deceased panel chairman prior to the hearing, during the 
hearing, they had another one afterwards, and she says there 
was no opportunity for this to have been done because she 
was present. 


Mr. Bell: All right. And, Ms. Morrison, do you have 
any information as to whether counsel raised it at the 
hearing? 


Ms, Morrison: We do not have that information, Mr. 
Bell. 
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Mr. Bell: Are we entitled to presume then it was not 
raised at the hearing? 


Ms. Morrison: I think we might be. 


Mr. Bell: Members of the Committee, I do not think you 
have to concern yourself with it further because what we are 
talking about is bias or a reasonable apprehension thereof, 
and the law is fairly clear that as soon as the apprehension 
is there, it had better be raised at the first opportunity; 
otherwise you are generally considered to have waived it or 
acquiesced it or deemed that it does not exist. 


And I do not think it is useful for the Committee or 
anybody else in engage in a debate whether or not V 
displayed any bias. If it was not raised by counsel then or 
after, it should not be raised again. 


Mrs. Scrjvener: Well, I raised it because it was 
contained in the Ombudsman's report, and -- 


MESS beri: Pw YOuUrdadre = COrlrect 11 a0 lnm sO mm DU CE 


Mrs- Scrivener: -- and because the right of appeal was 
available to this applicant and his counsel and it was not 
exercised, and the appeal could have been conducted -- could 
have been sought. And I think that whereas yesterday the 
matter was raised in terms of the financial difficulties 
affecting that applicant, I think financial difficulties 
might have been less a factor with this present applicant. 


I come now to this matter raised by Mrs. Morrison in 
terms of risk. Yesterday I had something to say about the 
acceptance of the individual of the responsibility for his 
actions. In this particular instance we had rather a good 
example of responsibility being accepted by the applicant, 
and it is contained in the Board Order referenced to the 
fact that the applicant said that he gave his car keys to 
the man he met in the bar - that was the stranger - as the 
applicant said he was far too drunk to drive. That is by 
any standards either five years ago or now a very 
responsible action. 


Having done that, he apparently then was willing to, or 
was less than prudent, in that he was willing to risk his 
car and his personal safety to strangers. He made 
Gecisions. On the one hand he said he was too drunk to 
drive; on the other hand he really did not care sift anything 
happened to his person because he placed himself in that 
position. 


Similarily, he made another decision. According to his 
testimony, he said he was too drunk to walk home, and 
obviously he could not have been very far from his home if 
he felt that he could have walked there, and the community 
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from which he comes is a relatively small community. 


So I raise those matters to you, Madam Chairman, because 
I think they are relevant in terms of what the Board members 
had to do when they were evaluating all relevant 
circumstances in this particular instance. However, I said 
earlier that I would give you what I think -- what is my 
insight in terms of this Board Order. 


Mrs. Morrison has identified the fact that the Board 
Order is inconclusive. The Board panel was not judgmental. 
DOydrosnotesays “Youmares lying, “Ore Weediscolnceuchis.— iney 
left it open and I think deliberately so. 


They were kind to this man. They knew they were going 
to deny him. They did not really want to say specifically 
that he had erred in his conduct in any way. They knew that 
he came from a small community. They were kind to him by 
just saying the events of the evening -- the applicant's 
recollection of the evening is hazy due to his inebriation. 
And in the community from where he came, inebriation was not 
an unusual thing. That is common to many communities, but 
in his community certainly it was not. 


So they left it that way. I think they were being kind 
COIN» (hat 1s theebests inter pretation=1"can-put.on it 
because in point of fact I think they were duty-bound to 
point out the discrepancy between his position and the 
position of the investigating officer. 


Madam Chairman: Excuse me, we have a point of order. 
NreebiacK sc 


Mr. Black: I wonder, Madam Chairman, if I could get a 
Clalificacron-ot wiarei= thinks 1) néard #but=pernaps aid noc 
hear. That was a reference to the community. 


Could that be repeated or could Hansard pick up what was 
said and repeat it for me? 


Mr. Bell: Mrs. Scrivener could repeat what was said. 


Mrs, Scrivener: Well, his commununity was a small 
community, but it was large enough to have a number of pubs 
and bars, and therefore for a person to be inebriated 
in that community was not so unusual as it might be in a 
very very small -- in a village, for instance. 


I mean, once you get between a middle-sized community 
and a large city, inebriation is not considered to be an 
unusual thing. I do not think so. It is quite commonplace 
in some instances. I think that in avery small community, 
inebriation is something that is noted by many people; I 
think in a larger community, it is not so noteworthy. 
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MriwBlack: 1 quesselefindaVOULstelerenCeymltals —o ere 
would appear to me that inebriation is well known in most 
communities, and I perhaps mistakenly assumed that you were 
Suggesting this particular community was more accustomed to 
inebriation that other communities might be. Was that the 
intent of your comment or not? 


Mrs. Scrivener: No. I think that I have made an 
unfortunate use of words. I am sorry. 


Mr black: Alleirignt. 
Madam Chajrman: Please continue. 


Mrs- Scrivener: Therefore, I think, Madam Chairman, the 
panel, in preparing this Board Order, performed a duty and 
did it as tactfully as they could to provide the least 
possible hurt to the applicant. That is my view of this 
Board Order. 


Madam Chairman: Thank you. Mr. Philip? 


Mr. Philip: Mrs. Scrivener, when someone makes an 
appeal to anybody, do you not feel that they understand that 
the results of making that appeal is that facts are going to 
be found and that facts are,going to. be stated. And do you 
not feel that a tribunal of any kind, a quasi-judicial body, 
has the responsibility to let the chips fly where they may 
but at least give a statement of reasons and facts as to why 
they found in a certain direction? 


Surely that is far more important than the kind of 
innuendo that can stem from not stating what the facts were 
and not stating what the findings were. 


Ms. Scrivener: I suppose you might think so, Madam 
Chairman, but this is not always the way it works. 
Sometimes people can be naive and they can make an 
application to the Board, and then we have actually had 
people who. upon arrival at a hearing, have observed the 
investigating police officer present and have simply left 
the hearing and have refused to proceed, and they have 
withdrawn. 


Mr Poi lips ol natels nel recngi ces 
Mrs. Scrivener: Yes, but you suggested that -- 
Mr. Philip: This man chose to go through with -- 


Ms. Scrivener: -- expect to let chips fall where they 
may. 
Mr. Philip: Well. this man chose to go through with 


this application on the assumption that whatever the 
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decision was that there would be reasons given for that 
decision. Do you not think that he has the right to know 
why he is being denied, and do you feel that you have given 
him adequate reasons for the denial? 


Mos Poe rivencrs se e1d0) nou KnOW; Dut elecan OnLy Suspect 
that the hearing officers felt that he probably knew all the 
reasons. But I do not know; I cannot interpret anything 
beyond the fact that I have given you what I thought was my 
insight, that they were attempting to be kind. 


Mr. Philip: Well, if he knew all the reasons, then it 
seems very funny that another investigative body, namely the 
Ombudsman, could not find a clear statement of reasons in 
the decision by your Board. 


Mrs. Scrivener: Oh, it is quite clear. They have cited 
Section 17(1) of the Act, and in terms of what they heard 
and learned, they arrived at that conclusion. 


Mreernilin: Anda under Section) 1/(1), ofathe Act, do you 
not feel that you have an obligation in your decisions, in 
Writing those decisions, to be fairly specific as to what 
behaviour on the part of the applicant led to the lessening, 
and I would suggest that 17(1) suggests that you can lessen, 
not deny, but be that as it may, the application. 


Mrs. Scrivener: I think that they felt that they said 
Pte necniecarinaisparagrann . 


Madam Chairman, who knows how this Board Order would be 
written today. If the hearing were to take place today and 
be written this month, somebody else might deal with it in 
an entirely different way. But this is the way it was dealt 
with at that time on the basis of what they saw and heard, 
and there is no way I can speculate beyond the simple 
insight I have given your committee. 


Madam Chairman: Any further questions at this point? 
Yes, Mr. Lupusella? 


Mr. Lupusella: On a point of order, Madam Chairperson, 
I do not think that this Board is different from any other 
quasi-judicial board which has existed in the province of 
Ontario. And to be fair to the statement which has been 
brought to us by the Chairman of this Board, I think that 
the Workers' Compensation Board is not coming out with clear 
decisions to explain why certain claims have been denied at 
the Board's level. And I think that we heard from the 
Workers' Compensation Board that they are trying to improve 
the system. 


So I do not think that we have placed on the spot this 


particular board when, in fact, other quasi-judicial boards 
are following the same pattern. 
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Mr. Philip: Well. with respect, I know of no decision 
by the Workers' Compensation Board - and we have dealt with 
a number of them that we have turned back here - that is as 
vague as the decision that is contained here. 


Mr. Lupusella: They are the same. 


Madam Chairman: I think each order in and of its own 
way has been worded ineffectually. 


Mrs. Scrivener: I know these hearing officers. I think 
that they were capable of writing exceedingly lengthy, 
precise Board Orders had they decided. 


Madam Chairman: But what we are saying, in this 
instance. and it has been noted that this one is perhaps not 
as identified as we would like. 


Mr. Black? 


Mr. Black: Madam Chairman, the point I would make is 
that I do not believe that this is the real issue here. The 
question of whether the report was written in vague terms, 
the question of motivation of the panel is not the issue in 
my Opinion. 


Madam Chairman: Thank you. Mr. Bell? 


Mr. Bell: Mrs. Scrivener, you may want to ask your 
counsel who I see is here in the audience this morning to 
assist you with these couple of questions. 


Can I ask you to turn to the Board Order dated December 
the ist, "82.. 1n.your material. VWIt.lisSspace 30,0bayour 
Material, members, and also, Mrs. Scrivener, the Order 
issued on June the 24th, '83, the one that deals with the 
cost. 


Will you agree with me that the December, '82, order 
does not deal at all with the question of the man's injuries 
or their severity? 


Mrs. Scrivener: That appears to be true. 


Mr. Bell: And will you agree with me - I think you will 
after our discussion yesterday about Dalton - whatever you 
and the Board believe Dalton stands for, it certainly stands 
for the principle that you have got to consider the injuries 
and the severity. You are nodding your head yes? 


Mrs. Scrivener: Yes. 


Mr. Bel]: And you may wish your counsel's advice before 
you answer this one. Would you agree with me that it is a 
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reasonable conclusion on the face of this order that you 
have not done what Dalton said to do? 


Nise eclivenercmelmdornot. Know whateDaltonsaid'to: do. 
Dalton addressed a particular appeal. From that decision, 
certain principles arise, but it was a matter of taking into 
account all relevant facts and the extent of the injuries 
being one of those relevant facts. 


In here on the last paragraph it says, "The Board has 
carefully considered all the evidence presented and all the 
facts surrounding the application." 


Mrs Bell :Sei&seer that, bute iethink*your=counseél will 
advise you that that is ne good enough for the Divisional 
Court. You cannot merely say that. Where the Divisional 
Court says that there is a fundamental issue you have got to 
consider in all of these cases, you had better show on the 
record that you have you done it. My line of questioning is 


just to get your comment that it appears that you have not 
done it. 


Ms. Scrivener: That is a matter of opinion. 


Mr. Bell: Okay. But it is a reasonable conclusion to 
draw examining the Order against -- 


Mrs. Scrivener: Not necessarily. You were not there. 
Mirae belie Welle—— 


Ms. Scrivener: You do not know why this was written in 
this way. 


Mr. Bell: No, but we only have the order to assist. 
That was a two-way street. 


Mrs-7scrivener:> Yes: 


Mr. Bell: Can you tell me. turning to the second Order, 
the June 24th, '83, order, why does the Board call it a 
supplementary order? 


Mrs. Scrivener: Because it follows the first decision 
and, of course, apparently there was an oversight in terms 
of the submission of accounts. And so this was the order to 
pay accounts. I think that they have to use the word 
"order" in order to be able to requisition the cheque. 


Mr. Bell: Is it intended to be supplementary to the 
first order in the full sense of that word? 


Mrs. Scrivener: Yes. I would think that -- you see, in 


the first order, there should have been a notation as to 
costs. It was contained so this is an added starter. 


Farr & Associates Reporting, Inc. 


Beil: 2 "Alig raghttawAnds—— 


Ms. Scrivener: And it is done under Section 22 of the 
Ac tr 


Mrs BellvveAnd can you clarify@rorius Ore contdrmetor ts 
that the amount that is stipulated therein was an order for 


the payment of expenses incurred solely referable to medical 
reports? 


Mrs. Scrivener: Yes. These are all contained in the 
material that I would have placed before you yesterday, and 
if you will give me a moment I will read them off to you. 


Mr. Bell: No, I do not want you to read them off, but 
as*long7as7-— 


Ms. Scrjvener: These would be hospital reports, medical 
reports. 


Mr. Bell: Okay. And no component of this amount went 
to legal costs or fee for services rendered by a lawyer? 


Mrs. Scrivener: Oh. I would think so. I am sure they 
would have paid something to the solicitor because we nearly 
always provide an honorarium to the solicitor. It is 
possible that they did not. 


Mr. Bell: My understanding is, it went for the payment 
of six accounts -- medical, hospital or some combination. I 
think your counsel is indicating in the affirmative. 


Mrs. 2{Seryvener:” sfCeis unusual, ac aerulepeccemakesan 
honorarium to the solicitor for his time in presenting the 
case. 


Mr, Bell: Well,21:do notewantttogqoibacks tothe ast 
case, but the last case also -- the supplementary order 
so-called did not provide for payment of any legal costs 
either. It was purely a matter of expenses incurred. 


That is all the questions, Madam Chairman. 

Ms. Scrivener: Madam Chairman, may I conclude my 
presentation? The questions started before I had really 
finished the things I wanted to say. 


Madam Chairman: We will take Mr. Johnson's question and 
then by all means, please do. 


Mr- Bell: Mr. Johnson? 


Mr. Johnson: I am sorry. I am having a little trouble, 
and this could be either to you, Mrs. Scrivener, or to you, 
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Mr. Bed. . 


It seems to me that we are really getting caught up in 
the Dalton decision of 1982. The concern that I have is if 
this is so important to this piece of legislation, why did 
the Committee of the Legislature that amended this Act not 
make clarifications to Section 17 and 25 when it was amended 
Ii so72 


Mr. Bel]: Mr. Johnson, I cannot answer that question. 
There may be somebody in the room that can if he had some 
particular involvement with the legislation when it was 
amended. 


I would only speculate, and that speculation would be 
that the Attorney General, the Ministry, considered that the 
instructions given in the Dalton decision respecting Section 
17 and how the Board should apply the principles in Dalton 
with respect to Section 17, were clear enough that a 
legislative amendment on that point was not needed. 


And you heard yesterday from the Ombudsman's office, and 
Teconcur athatechesdit ficulty 1S no0crthe Alanguagerol Section 
ij nor doyi think the difficulty #is~the language ‘of the 
Daltonsdecision. lhe tdipficulty,sus,; How vi'sesection® 1/7-being 
applied by the Board in respect of the Dalton decision? And 
you know what the Ombudsman's view is, and you have heard 
from Mrs. Scrivener now that they consider that the Board is 
doing everything that the section and that the decision 
requires of it. 


But my view is you do not need a legislative amendment 
to Section 17 to address the question of Dalton. 


Mr. Johnson: Well, I have a great deal of difficulty 
because Section 17 reads very clearly to me that behaviour 
of the victim has to be one of the prime concerns. 


Mr. Bel]: There is no doubt about that, sir. There is 
is no doubt about that. I think the debate focuses now on 
what is the severity of the injury, the threshold test, so 
to speak, and that once severity of an injury is 
established, must the Board compensate? 


Aside from 17(2), which is another particular discretion 
that would permit the Board even -- I would suggest even 
with a severity of an injury to deprive somebody of 
compensation. But absent any of the other factors, does 
severity make compensation mandatory to the Board in an 
amount that the Board considers to be appropriate, like a 
dollar? 


Mr. Johnson: Well, hypothetical then in the severe case 


would likely be one involving death. So in the event that 
the case was to the ultimate seriousness, you disregard 17. 
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Mr. Belle’ A) dosnoete think so,7no... NO. 


Mr. Johnson: Well, it is debated about whether 17 is 
the more important are than the severity. 


Mr. Bell: That is part of it, sir, and an excellent 
question of the chairman would be, Have you ever deprived 
anybody 's dependence after a murder was committed on 17? 


Mr- Johnson: Okay. 


Madam Chairman: Mrs. Scrivener, if you would make your 
concluding remarks, please. 


Mrs. Scrivener: Thank you. I have two comments, Madam 
Chairman. 


In the first instance, considering the lengthy debate 
yesterday concerning Section 23 as it reads against Section 
25 and that -- a little phrase "may vary an order for 
payment of compensation" and all the debate concerning the 
legal position of the Board in terms of Section 23, this 
morning I went into my file and I found some correspondence 
which has been received more recently as December 3rd, 1987, 
and it is an opinion which was given to us in connection 
with another matter but which contains these words: 


"As a general rule when an administrative tribunal has 
dealt with a matter involving a particular individual 
and a particular situation, that tribunal is functus 
officio, i.e. the tribunal is considered to have dealt 
with the matter finally and has no jurisdiction to 
reconsider the merits of its decision or entertain a new 
application respecting the same situation. The 
principle applies to the Board as a matter of common law 
although it is arguable that it sis:alsovcodifted in 
Sectione2s rOlt ChevAct 2. sandysorrorting 


And then it goes on: 


"The only exception to the functus officio principle is 
where a tribunal has reached a decision in a manner 
contrary to the rules of procedural fairness or natural 
justice or has failed to comply with statutory 
procedural requirements. 


However, Section 25 of the Act does authorize the Board 
to reconsider decisions and vary awards in certain 
situations. And it goes on: 


"The Board's power to review earlier decisions on the 
basis of new evidence or changed circumstances is 
specifically addressed in the legislation and is 
restricted to variation of orders for payment of 
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compensation. Any other reconsideration or variation is 
impliedly excluded as a result where the Board hears an 
application and declines to make an order for 
compensation. It has no jurisdiction to reconsider the 
decision later on even where new evidence becomes 
available or circumstances change." 


So I just add one more piece of opinion for your 
consideration. 


To conclude, Madam Chairman, I think that committee 
members appreciate that I, as chairman of the Criminal 
Injuries Compensation Board, have responsibility for the 
administration of that Board and for the administration of 


the Compensation for Victims of Crime Act. 


The Ombudsman, through this application, the previous 
application, and another, has been pressing me to undertake 
an action which I consider to be illegal, an action for 
which I have no authority in law. 


Having said that, it seems to me that this is a serious 
question of administrative law which has been raised, and if 
the Committee would like further guidance on it, I think 
that they have recourse to the Attorney General who is the 
chief law officer of the Crown for Ontario, and they could 
ask him for a definitive opinion and he would probably come 
back with something that is pretty weighty. But.I think 
that perhaps this is something that you can settle by an 
application to the Attorney General quite properly. That is 
number one. 


My second points are these: There are questions that 
have been raised in both of these applications. The 
question very simply is, Did the Board make a correct 
Gecision? And as these cases are being examined, you are 
also having the question arise, Is the Dalton case good law? 
Does it applies to these two cases before the Committee 
actually, and if so, is the Dalton case good law? 


So the Committee does have access to solutions. Its 
first solution is the obvious one that you can reject and 
said "no." The second one is legislative. You can go make 
a recommendation to the Legislature for suitable legislation 
to correct these if in your opinion you think they need to 
be done. 


The third one, and one that might be quite a wholesome 
one from the point of view of the Committee, is that with 
the consent of the Board that the Committee refer these 
matters to the Divisional Court for clarification. And that 
may be the solution that you would want -- the route that 
you would want to go. 


Techinks yOULare. aliasrinding how, ditficult=iteissto be a 
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justice of the court or even to be a member of our Board. 
As I said to you yesterday in my early remarks, it helps to 
be Solomon, but we are not Solomon. We do our very best. 
We bring in decisions which we think are appropriate to the 
circumstance as they have been presented to us, and write 
the Board ordecs in that way. 


I also said to you at that time that Board orders are 
changing and evolving and, I think, improving. I think it 
is entirely possible a Board order concerning this kind of a 
hearing would not be written in this way today, but this is 
the way it was written five years ago. 


So I leave these remarks with you, Madam Chairman. I 
want to tell you that I have -- I cannot say it has been 
entirely enjoyable, but it has been a most interesting and 
stimulating experience to be here before you and to exchange 
with you and Mr. Bell and members of the committee. 


I want to reiterate also the fact that we have been 
cooperative with the Ombudsman and hope that this will be 
something that we can continue in the future. 


Thank you very much. 
adam Chairman: Thank you very much, Mrs. Scrivener. 


Mr. Bell? 


Mr. Bel]: Ms. Scrivener, could I just explore the last 
point that you left with the Committee, the issue of the 
Divisional Court. Are you saying that the Board would 
co-operate in a solution to these two cases wherein the 
Divisional Court was asked to issue an order that would 
permit thenBoardrtoslookrat itvagain? 


Mrs. Scrivener: Well, if the Divisional Court so 
ordered. 


Mr. Bell: All right. 


Mrs. Scrivener: I think that we need to get some 
greatersclarificabrvonwiniterms of Dalton om’ ralsednthe 
question. I said, "Is Dalton good law? To what extent is 
the bo0aras—— 2" 


I have heard Mrs. Morrison saying that Dalton says the 
Board must do this. Dalton does not say any such thing. 
But she said "must," and you picked it up. I heard you use 
that word. 


"Must" is a very big word to apply on the basis of the 
decision of a court on one case, but I think the principle 
that arises from Dalton is a very important one, and 
certainly Dalton has broadened certainly the attitudes of 
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Our Board right across the way in terms of how they approach 
all cases of very severe injury. 


But having said all of that, I do not regard it as a 
must. It iS a very serious relevant circumstance to 
consider but it is not the only circumstance. 


Therefore, to answer your question, I think the 
Divisional Court should be appealed. If you decide that 
this is what you want to do, then I think you can put it to 
the Divisional Court and see what they can do withit. I 
think a definition, a clarification of the importance of the 
Dalton case is in order. 


MrewBellseeOkay me nankay ous 


Madam Chairman: Any further questions from the 
Committee? None? I think we would like to go in camera and 
have a discussion about this -- Oh, I am sorry. My error. 
Ms. Morrison, please. 


Ms. Morrison: First of all, can I ask Michael Zacks, 
General Counsel at our office, to make a comment on one 
aspect of the matter that was raised by the Board? It is 
just very short, I promise. 


Mr. Zacks: Nothing what I mentioned yesterday. 


Madam Chairman: Because the committee is already toying 
with the legal and jurisdictional problem. 


Ms. Morrison: Yes; this is not to do with that. 


Mr. Zacks:, This) has\ nothing, to: dolwith that. "it is 
just that this is the first time in my recollection of this 
Committee that you have been asked to draw inferences 
adverse to the complainant because that complainant chose to 
come to the Ombudsman's office instead of pursuing some 
other remedy that was legally available to him or her. 


I think drawing that type of inference goes really to 
the very essence of what the Ombudsman does, and if people 
who choose to come to our office, which they have the 
statutory right to do, are put in the position of some 
adverse effect being drawn, having being drawn by indeed the 
Ombudsman and this Committee because they make that choice 
as to the merits of their complaint, that really undermines, 
I think, the very role of the Ombudsman's Office. 


I would just like to draw your attention to the last 
section in the Ombudsman Act, Section 29, part of which 
reads: "The provisions of this Act." the Ombudsman Act "are 
in addition to the provisions of any other Act or rule of 
law under which any remedy or right of appeal or objection 
is provided for any person." 
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So my submission to you is that you ought not to draw 
any adverse inferences because these complainants chose, as 
is their statutory and legal right, to come to the Ombudsman 
against their position and your deliberations. ; 


Mrs- Scrivener: But I, in response, did raise to the 
committee yesterday the whole matter of Section 15(4) as you 
did, Madam Chairman, so the Ombudsman is at least bound by 
that matter of an appeal. 


Madam Chajrman: Thank you. Ms. Morrison? 


Ms. Morrison: Yes. I will be very quick. I think 
everyone has heard all they need to hear about this 
particular case. I will just note because of Mr. Johnson's 
questions that we are not at all suggesting that this man's 
behaviour should not have been taken into account. 


I think Section 17 does give the Board, if it finds the 
appropriate facts, the power to take someone's behavior into 
account in reducing their award. I think we are talking 
here about very serious injuries, and we are talking about 
the fact that the Board is required. and. in fact, I think 
the word "must" is appropriate from the Dalton case to take 
into account the severity of the injuries. 


The Board says it does not need to follow the Dalton 
case, and, of course, the effect of that would be if they 
did not follow it that perhaps nothing would happen, because 
many of the people who go to the Board could not afford the 
appeal that would be necessary to change a decision which 
does<not follow thatitcase.. I do not=think that«this 
committee would recommend that the Board not pay attention 
to thesDalton «case! as* "good’ law.% 


I also note that we have come up against a very 
difficult legal problem at the very end of our process here 
which is very unfortunate. I think the protess in the 
Ombudsman's office is to provide information to the Board or 
to the governmental organization all the way along the 
investigative route. Our 19(3) letter went to the Board in 
August, I believe, and the response from the Board in 
September did not raise this difficult legal problem. 
Perhaps we would have had weightier legal opinions to deal 
with had we had earlier notice that that was a serious 
problem for the Board. 


In summary, I would like to thank the members for their 
serious consideration of both of these cases which I believe 
are very difficult cases, and I think you have given them 
your very serious consideration and asked very good 
questions, and I would ask that you now consider our 
recommendations just as seriously. 
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Thank you. 
Madam Chairman: Mr. McLean? 


Mr. McLean: I have not heard it yet. Was the offender 
charged? 


Ms. Morrison: Yes, and convicted. 
Mr. McLean: And convicted? 

Ms. Morrison: Yes. 

Mra McLean: Of? 

Ms. Morrison: Assault. 

Mr. McLean: Assault. Thank you. 

Mr. Lupusella: Final question -- 

Madam Chairman: Mr. Lupusella? 


Mr. Lupusella: Taking into consideration the severity 
of the injury, do you not think that if this process is 
going to be used as a test, the content of clause 17(1) is 
going to diminish the effectness of -- Section 17(1) is 
going to diminish?’ . 


Ms. Morrison: I think it depends on whether you felt 
17(1) was there so that you could deny people compensation, 
If that is not what it was intended to do, it will be 
effective to reduce compensation where it is sensible to 
reduce it. I do not think that its effectiveness would be 
reduced at all. I think, in fact, it would be used more 
effectively under the circumstances. 


Mr. Lupuseljla: Thank you. 

Madam Chairman: Any further questions? Then we would 
like to go in camera and we hope to deal with this as 
expeditiously and judiciously as possible. 

Thank you. 

Be 25a Ml 
After other business: 
12:26 p.m. 
Madam Chairman: Thank you very much for waiting so 


patiently. The Committee has come to its decision on both 
cases, Ms. D and Mr. B. 
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With regard to Ms. D, which is the case that we heard 
yesterday. the Committee has come to the following 
decisions. 


With regard to Ms. D, the Committee supports in 
principle recommendation number 1 in the Ombudsman's section 
22(3) report that the Criminal Injuries Compensation Board 
award appropriate compensation to Ms. D for loss of income 
and pain and suffering as a result of the injuries sustained 
as well as additional costs including return bus fare to 
Alberta from the hearing in Toronto as well as reasonable 
babysitting costs to allow Ms. D to attend the hearing in 
Toronto. 


The Committee has not accepted recommendation number 2 
of the Ombudsman in his Section 22(3) that the Board 
establish guidelines to assist Board members in applying 
Section 17(1), but the Board will be commenting on this in 
its report with regard to the Dalton case and how Section 
17(1) should be applied or could be applied by the Board. 


The committee has decided not to accept or support 
recommendation number 3 of the Ombudsman in his Section 
22(3) report but will be making comments about this in its 
report. It notes that the Board is very sensitive to 
battered spouses in its deliberations, and we express our 
concern about battered spounses and our concern for this 
issue in our society and we will be dealing with this issue 
in our report. 


The Board has decided to accept recommendation number 4 
of the Ombudsman's Section 22(3) report that the Board 
provide full written reasons to applicants for all decisions 
made under the Compensation for Victims of Crime Act. 


The Committee has supported that recommendation number 
4 -- Sorry. The Committee has supported recommendation 
number 4 that the Board provide full reasons. 


With regard to the case of Mr. B, the Committee has 
decided to support in principle the Ombudsman's 
recommendation number 1 in the Section 22(3) report noted on 
page 9 of that report that the Criminal Injuries 
Compensation Board award appropriate compensation to Mr. B 
for loss of income and pain and suffering as a result of the 
injuries sustained by him. 


With regard to recommendation number 2 of the 
Ombudsman's report outlined, while the Committee does not 
support that recommendation, it will again be making its 
comments with respect to 17(1) in its next report. 


The Committee also supports recommendation number 3 of 


the Ombudsman's report that the Board provides full written 
reasons to applicants for all decisions made under the 
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Compensation for Victims of Crime Act. 


The Committee will also be making a recommendation to 
the Attorney General that Section 25(1) of the Compensation 
for Victims of Crime Act, RSO 1980, Chapter 82, Section 25 
be amended by deleting the words "for payment of 
compensation." 


The Committee is not in a position at this time but will 
be doing so when it does its report, make recommendations 
and provide ways in which recommendation number 1 of both 
Mr. B and Ms. D will be implemented. We feel that a number 
of jurisdictional questions were raised and we would like to 
provide a method by which this can be resolved. 


The Committee will be reporting these decisions in its 
next report and it will advise to the Legislature that they 
be immediately dealt with. 


Any further comments? Yes, Ms. Morrison? 


Ms. Morrison: Madam Chairman, I would like to raise a 
matter if we are finished with the merits of these two case, 
which I feel should be addressed to the committee and 
perhaps we can get your guidance on it in relation to a 
Situation that arose with these reports. It does not go to 
the merits of case and I felt it was unfair to raise it 
earlier. 


But these reports were presented in anonymized fashion 
to the House and subsequently a break in that anonymity 
occurred and our complaintant's names were splashed all over 
the front pages of the newspapers. One of our complainants 
who came to us had very much relied on our assurances that 
our investigation was confidential, that our report to the 
committee was is in confidence. and that we would preserve 
anonymity in respect of the name. 


I think we would like to say on the record that we are 
very concerned about this because, particularly in an area 
like victims of crime, there may be very strong reasons why 
a person does not want his or her name associated with a 
particular decision that is being made. I think that it 
would prevent people from coming to us with this kind of 
complaint if they felt that subsequently they would be the 
subjects of publicity about a matter which has happened 
sometime in the past. 


I think we would like the Committee's guidance with 


respect to how this might be prevented or some comment on 
what could be done about this problem. 


Madam Chairman: Mr. Bell? 


Mr. Bell: Ms. Morrison, are you asking the Committee to 
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consider that in its next report to deal with the issue of 
confidentiality in the entire process including the 
committee's deliberations as it has done from time to time 
in the past? 


Ms. Morrison: I think that would be appropriate. I 
think we need some thinking about how this might be 
prevented in the future. We cannot take the words back now. 


Mr. Bell: Would you agree that - and I do not think it 
serves anything to get into the reasons at this time - that 
perhaps if there was a more complete knowledge and 
understanding of the process by all concerned that it might 
prevent situations like this in the future? 


Ms. Morrison: olathinkeitemight? 


Mr. Bell: Okay. You agree with me that is a two-way 
street in many respects and specifically that perhaps your 
office should wear belts and suspenders both when dealing 
with governmental organizations to ensure that what you 
Might think is the obvious, be known? 


Ms. Morrison: I agree we should do as much as we can. 
I think we are at a disadvantage when we do not know whether 
people are aware of the provisions of the Act. I think we 
should do more to publicize that, that these are -- 


Mr. Bel]: Maybe an added paragraph in the 22(3) report, 
boilerplate as it might be, might be an answer? 


Ms. Morrison: Our experience with boilerplate 
paragraphs has not been very good but we might try it. 


Mr. Bell: Okay. 
Madam Chairman: Mr. Elliot, just one comment? 


Mr- Elliot: I think there are two times when this kind 
of error could be stopped in future, and I would submit 
that, subject to the approval of the Committee, that some 
sort of an information sheet should definitely go from the 
Ombudsman's office to everyone presenting to this particular 
committee. And as a backup to that, once we draft our 
things here,.- the Clerk of the Committee could duplicate that 
effort. because I think the more you do to stop this break 
in confidentiality, the better it would be, and I think that 
that should be a definite recommendation of this committee. 


Ms. Morrison: I think that at the time it is actually 
coming to the Committee we would suggest that it would be 
the committee's responsibility to deal with that. 


The problem that I see is often the release of a 22(3) 
report is not connected in any way with coming to this 
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Committee. It happened to be in this case because these 
were special reports, but quite often it is in the context 
of our annual report that the report is released and it is 
not just going to come up before a committee. It seems to 
me that there is a very great danger at that stage of a 
break in confidentiality which we do not see how to prevent 
and certainly that the Committee could not prevent. 


Mr. Elliot: A supplementary, if I may. My 
understanding is there is constant dialogue between your 
office and groups that might come before this Committee and 
there has got to be a certain point towards the Committee 
hearing stage when there is a very good likelihood of it 
coming to this Committee. 


If at that point it was raised that anything raised in 
the Committee has to be confidential, I think this would 
just be a natural courtesy from your office to the Board or 
commission or whatever it was that was coming before us. 
Because I think you are expecting them because we have had 
two new groups come before us already, and they probably 
felt like I did the first day of the Committee hearings. We 
did not really know a lot of the detail. 


I think, as I said before, it would be much better to 
overemphasize that information in getting to the people at 
the appropriate time than not to have them get it as 
happened in this particular case. 


Madam ajrman: Mrs. Scrivener? 


Mrs. Scrivener: Madam Chairman, in speaking as a new 
person before the Committee, I have to concur with these 
remarks but I have you to say it would be helpful if the 
Clerk of your committee could provide all persons who are 
appearing before you with the briefing material that has 
been presented so that one at least has some idea of what 
has been circulated, because I did not know, and it was not 
until I asked as a question. because I was preparing 
material to bring to you and I was wondering what you had. 


Madam Chairman: Mrs. Scrivener, did you not receive any 
material from the Clerk? 


Mrs. Scrivener: Nothing, no nothing. Oh, we asked and 
arranged to get it but it was never volunteered. 


Madem.Chai rman: When did you receive it? 
Mrs. Scrivener: Thursday or Friday of last week. 


Madam Chairman: We only received our material a few 
daysein-aavance-Ofe that. aS Well. oO, si fact —= 


Mrs. Scrivener: But I am saying I would have thought it 
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would be very helpful if we could have that sort of thing 
circulated to us in advance so that we would have some idea. 


Madam Chairman: We will make a notation of that to the 
Clerk, but, in fact, my understanding is that you were 
provided with the material and maybe the lateness is 
something that we will have to deal with. 


Mie Pode 


Mr. Philip: I guess I just do not understnad the 
complaint because there was nothing that we would have been 
presented with that you would have not had in your 
file as a result of your interaction with the Ombudsman's 
office. 


Mrs. Scrjyener: But, I, as I say, was preparing 
material to bring to this Committee, and I had at that point 
in time no idea if you know anything about our Board or had 
been provided even with so much as our Act. And I asked my 
assistant to telephone the Clerk's office to ask if you had 
any briefing material, and she said, "Yes" or he said, 
"Yes," and then we arranged to get a copy of this because we 
did not know what you had. But it was never volunteered to 
us, not at any point in time. 


Madam Chairman: Mr. Carrothers? 


Mr. Carrothers: Yes. I just wanted to pick up a bit on 
one thing that was said and ask or suggest, perhaps -- it is 
my feeling from looking at what we get that the materials 
and correspondence that the Ombudsman's office has with the 
various agencies is not anonymized when it is having that 
correspondence; it.is then anonymized before it comes to us. 


I am wondering if you might consider somewhere earlier 
in your process even anonymizing your correspondence with 
the department. That would, I think, indicate to them that 
anonymity is important, because it seems that where the 
problem occurred here was not as it came to the Committee 
but perhaps when it was not understood that the thing was 
dealt with an an anonymous basis prior to it coming here. 


Ms. Morrison: A couple of points. In order to get the 
information we need from the Ministry they have to know who 
we are talking about. So all the way through the process -- 


Mr. Carrothers: But you might say, "From now on we 
will call him Mr. So-and-so and Ms. So-and-so. 


Ms -. Morrison:., Right... Usathink-that) 1s as possibility. 


Mr- Carrothers: Just consider that because that seems 
to be where this systems broke down. 
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Ms-_Morrison: I should stress that the real problem 
that arose here was not with the materials coming to the 
Committee. The real problem arose the day the report was 
tabled, and that seems to me a much harder problem to 
prevent because counsel is very careful about what he allows 
to be put before the Committee members, and I have seen a 
number of times where the stuff is anonymized just before 
you get it. But the problem of the report being released 
and then suddenly getting into the press is a very serious 
one. 


Mr. Carrothers: I guess the point I am making is it 
seems to me that what may have happened here it is before it 
comes to the Committee. It is the fact that before it 
becomes a hearing or recommendation denied that comes to a 
hearing, it is not dealt with by your office on an anonymous 
basis then all of a sudden the shift occurs. If the agency 
in question is not perhaps used to that shift occurring, 
they may not be aware of it. 


I am just suggesting that if it could be alerted or even 
as you get into the 19(3) point, maybe you could say, ‘Well, 
for our purposes and further discussion, these are now who 
these people are. It is anonymized from now on.' 


If I were receiving that correspondence, I might not 
exactly be aware that when it came here it was anonymous. 
That is the point I am making. 


Ms. Morrison: I understand. 


Madam Chairman: And the other point perhaps is that in 
future if the Ombudsman's office could inform the other 
party that we are being provided with material, that if any 
new material is to be submitted before the Committee, that 
it should go through you first and be approved such and 
ensure that it is anonymized, because we have had some 
material come forward all week and I think that unless it 
has been discussed between the parties before, I do not 
think it is appropriate that we get material submitted to us 
while the presentations are going on. 


Anyway, I think your comments are appropriate and I 
think we will be discussing them, the confidentiality, and 
we note your concern and our concerns, and I think we should 
work together with the Ombudsman director on how to best 
facilitate rectifying this problem. 


Ms. Morrison: Thank you. 

Madam Chairman: The Committee will adjourn now until 2 
o'clock, and we will resume at that time with the Ministry 
of Natural Resources. 


Thank you. 
The Conmitcee adjourned at 12:43°p im. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON THE OMBUDSMAN 


Thursday, January 28, 1988 
The committee met at 2:08 in committee room 2. 


Madam Chairman: I think we are ready to resume. We 
Will need somebody on the Ombudsman's side of the table when 
yOurare ready. Thank you; iDG.Hii. 


We are dealing with the case in Tab X, Y, 2 and it is 
Chief B and the Ministry of Natural Resources. 


Dr. Hill, if you have a few opening remarks. 
Dr. Hill: Yes, Madam Chairperson. Thank you. 


This case concerns a number of commercial fishermen who 
are members of an Indian Band. Their complaint against the 
Ministry of Natural Resources was made by the chief of the 
Band. 


The Ministry had agreed at a meeting with the Band that 
one person could act as fishery manager and submit the 
fishing reports, which are required by law, on behaif of a 
number of the fishermen. In making this agreement, the 
Ministry knew that legally each individual fisherman would 
remain responsible for submitting the reports. Later, when 
several reports were not submitted, Ministry official 
mentioned this fact to the chief in telephone conversations. 


I would point out that these conversations resulted from 
calls placed by the chief to the Ministry and were for the 
purpose of discussing fishing quotas, not reports. The 
Ministry took little by way of initiative or steps to inform 
the individual fishermen their reports were delinquent, and 
yet Ministry officials would have been aware of that, due to 
the agreement. The individual fishermen could well have 
been unaware the reports had not be filed. 


Ministry officials did nothing to warn the individuals 
either of the fact that reports had not been filed or of the 
consequences of failure to file. The Ministry then 
proceeded to lay charges against the individual fishermen 
under the Game and Fish Act. Following the laying of these 
charges, these fishermen were convicted and fined. 


In my opinion, Madam Chairperson, the Ministry's 
Gecision to lay the charges was unfair in the absence of 
notification that reports had not been filed and in the 
absence of warnings that charges could result. 


I ask for your support of my recommendations to undue 


~ 
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the effect of this unfairness and prevent itsS recurrence. 


Ms. Morrison will be presenting the case for the 
Ombudsman's office. 


fadam Chajrman: Thank you very much, Dr. Hill. 


Ms. Morrison: Here I am again. I think you are tired 
from hearing from me. I will try and be very brief this 
afternoon because I do not think this is very complex. 


adam Chajrman: Thank you. 


Ms. Morrison: Dr. Hill has set out the sense of the 
case. It is a case about fishermen who were to report to 
the government, by law, about their catch. 


The Ministry made an arrangement with the fishermen so 
that one of the people who fished with them could make 
reports on everyone's behalf. This person failed to make 
the reports. In the end, the individual fishermen, who were 
still legally liable, were charged and convicted for not 
filing the reports. 


Our argument is not about the charges and the 
convictions. We are not suggesting that once charged the 
convictions were unjust. They had not filed the reports 
and, under the Act in question, a conviction could follow. 


Our point is much simpler. Our point is that the 
Ministry, having made an arrangement with these people, then 
went back on that arrangement by charging them without 
giving them warning that the arrangement was not working. 


We do not think that we need to consider very seriously 
the only very serious objection that the Ministry has made 
to our recommendation. I will get to the documentation 
later, but in the response to our Section 22(3) report, the 
Ministry's main point was that if you upheld our 
recommendation the administration of justice would be 
brought into disrepute. 


We believe that the actions of the Ministry in charging 
these people when they had an agreement with them about how 
the reports were to be filed, and when they did not warn 
them that the reports were not being filed, was unjust and 
their discretionary decision to lay the charges was thus 
unjust. 

Before we get too far, I would like you to have a quick 
look through the legislation which I had passed out just 
this afternoon. Did that get passed around? 


Mr. Bel]: The regulations? 
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Ms. Morrison: You have RecUAakhen 414 and attached to 
that you should have the Game and Fish Act. 


If you look at Section 85 of the Game and Fish Act, 
which is a couple of pages in, you will see "A contravention 
Of ehis Actives. sSeCk hons 65: 


"A contravention of this Act or the regulations or of 
the terms and conditions of a license is an offence 
against this Act." 


You will see at Section 12, which is in the second page 
of the materials you received, Section 12: 


"An officer shall investigate all contraventions of this 
Act and the regulations bought to his notice and may 
prosecute any person who he has reasonable cause to 
believe is guilty of an offence against this Act." 


The section suggests that there is some discretion in 
bringing prosecution for a contravention under the Act. 


I would like now to take you through the materials very 
briefly. The first few pages of the synopsis I am going to 
leave for the moment. That would give you a good summary if 
you need to refer to it, but I would like to go quickly 
through some of the other materials at this time. 


Page four, you can see that this complaint was brought 
to us by, what is labeled in your materials, the Band. This 
is. a Bandethat-1s. acting on, behalf ,of the native. people. 
These are native fishermen who have been fishing in these 
areas for a number of years and have had a long standing 
connection with this particular area and long standing 
rights to fish from this particular lake. 


They forwarded the complaint to us and our usual process 
was followed. At page 7, you will see that we informed the 
Deputy Minister of our intention to investigate. This 
letter differs from our usual "intent to investigate" 
letter in one aspect. At the bottom of the page 7 you can 
see that we ask the Ministry to consider a particular point. 


"Although the substance of the charges laid will not 
form part of our investigation, it would be much 
appreciated if there is anything your Ministry could do 
to postpone legal proceedings until we have had an 
opportunity to complete our investigation." 


Mr. Bell: Why did you make that request? 
pri ; We made that request because the Band had 


come to us with the complaint when charges had already been 
laid. We felt that the substance of the Band's complaint, 
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if true, suggested that the Ministry might have been 
unreasonable in exercising its discretion to lay the 
charges. 


We felt if we could keep the charges from being heard, 
then if in fact our investigation showed the Ministry had 
been unreasonable, it would be much easier to undue the 
damages. 


Mr. McLean: What if the judge would have found them not 
guilty? 


Ms. Morrison: I think if the judge had found them not 
guilty, that would have been another way out. But in terms 
of our investigation, we wanted to be sure that they did not 
have to take that chance if the Ministry had been 
unreasonable in laying the charges the first place. 


The issues before the court would not include that. The 
court could only decide whether -- it is a bit similar to 
have a parking ticket. If the judge found that, in fact, 
they did not do the things they were supposed to do under 
the regulation, he would have to find them guilty, and he 
would not be looking at the same issues that our 
investigation would look into. 


Madam Chajrman: Mr. Bell? 

Mr. Bel): Let's play it out. Postpone the legal 
proceedings because it is possible I may ultimately conclude 
that the proceedings should not have been initiated and I 
may recommend that the proceedings not be proceeded with, if 
you forgive that grammar, all right? 

4s Pr oe ‘That -leiright < 

Mr. Bells») I, guess I’ might as: well) be blunt... 


Ms. Morrison: Sorry, I did not hear. 


Mr. Bell: How do you think you can make such a 
recommendation? 


Ms. Morrison: That the charges not be proceeded with? 


Mr. Bel]: Yes. Does that not interfere with the 
process, the criminal justice system? 


Ms «*Morrison: “Well, Ido not think Tt does. ~1 do not 
think the criminal justice system is interfered with if the 
reason for laying the charges in first place was a wrong 
one. 


There is a discretion in the Ministry to lay the 
charges, there is the discretion for them to drop the 
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Charges. In fact, if you go further in our materials, as I 
will show you later on, the Ministry offered a deal on these 
Charges later. So clearly they did not feel there was any 
problem with that. 


Mr. Bell: Where is the discretion to withdraw them? 


Ms. Morrison: Well, let me just say if there is no 
discretion to withdraw the charges, then the Ministry in 
offering a deal of the charges later on in the investigation 
was doing something that it ought not to have done. 


In these charges, my understanding is that there are 
often cases in which the Ministry settles for one charge in 
place of ten or exercises its discretion not to proceed with 
the charges for some reasons. 


Mr. BeJ}: If there is any discretion to withdraw 
charges, is it not from the crown? 


Ms. Morrison: The Ministry certainly could recommend to 
the crown that the charges be withdrawn, as often happens in 
the case where, for example, members of the police do not 
show up at a particular criminal action. The charges are 
withdrawn by the crown because they do not think they can 
proceed with them. That could have been done here. 


Mr. Bel]: I note the letter at page 7 is not a letter 
that is signed by the Ombudsman. 


Ms. Morrison: No. Our Section 19 letters are not 
necessarily signed by the Ombudsman. That power to notify 
is delegated to various people in the office. 


Mr, Bell: Was he consulted before the letter was 
written and the request was included to postpone the 
pleadings? 

Ms. Morrison: The Ombudsman? 

Mr «Abell sepees.. 

Ms. Morrison: I believe so. 

Mr, Bell: That is all I have. 


Ms. Morrison: The Ministry's response is on page 9. 
The Ministry suggested that this would be an interference in 
the judicial process in postponing the matter. 
I can only suggest that the usual seeking of an adjournment 
is not considered interference in the judicial process. 


While further down the line the Ministry might have had 


to make difficult decisions in recommending to the crown 
that the charges be withdrawn, at this point the 
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postponement of the charges would not have been interfered 
with the judicial process, in my opinion. 


There were discussions that went on in the investigation 
and a completion of the investigation to the point of the 
Section 19(3) letter which is on page 10 to 15. 


There are a couple of points of fact that I would draw 
to your attention in the report. The first is the 
information that was going back and forth between the 
Ministry and the Band. Our investigation has shown that the 
agreement was made with the Band in April of 1985, that a 
fishery manager would submit the forms on behalf of all 
members of the Band. 


Just for clarification, I am going to pass around -- it 
is difficult to xerox because of its size. I am going to 
pass around a sample form. You can just have a look at it 
and pass it on. It may give you some idea why sometimes 
there were difficulties in filling these forms out properly. 


The fish manager of this particular Band was to fill the 
reports out on behalf of everyone and submit them to the 
Ministry. The first fishery manager that was appointed to 
do this, a Mr. A, quit not long after this agreement was 
made and another fishery manager was appointed. 


By August, neither of the nil reports for the months of 
June and July had been submitted. Our information is that 
the chief of the Band, whom we call Chief B, called the 
Ministry to ask about quotive at one point in August of 
1985. He did that because he wanted to make sure that the 
Band's quota had not been filled. 


In that phone call, one of the Ministry people that he 
was talking to apparently mentioned to the chief that 
returns for June and July were overdue. Again, on September 
the 9th the chief spoke to a Ministry official and was again 
reminded that these returns were overdue. 


I should stress that the chief was not the person who 
had been appointed as the person to fill in the returns for 
the fishermen, that was the fishery manager. As far as we 
could tell, there was no attempt to contact the fishery 
manager. If there was an attempt to contact the fishery 
manager, there was no documentation that we could find that 
would confirm that. 


In early October, the new fishery manager, now taken 
over by a person called Mr. W, travelled to the MNR office 
in Kenora to submit the fishing returns for September. 

There was a problem with the form, one of the columns was 
incorrectly filled in, and one of the MNR staff assisted Mr. 
Win'telving him how=1teshould@pest il Fedvonutc. 
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Unfortunately, he did not have all the information he 
needed to fill them out on the spot, so he took them back 
with him to the reserve. While he was in the office at that 
time, he learned that the June, July and August reports were 
not submitted. He was not, however, given a deadline for 
their submission. That was early in October and late in 
October, early November, the charges were laid. Summonses 


were delivered to the twelve licensees in the first week of 
November. 


The people charged had no way of knowing that the 
returns had not been submitted since it was their 
understanding that the returns were to be submitted by the 
fishery manager. 


It was our view that the Ministry ought to have taken 
more trouble to get in touch with the individual members who 
were to be charged and let them know that their returns were 
not filed. Even if they were not willing to get in touch 
with individual members, perhaps instead of talking to the 
chief when he called on occasion, they ought to have gotten 
in touch with the fishery manager to see whether he was 
going to submit the returns as requested. 


The Ministry has said that it was not their practise 
Since 1982 to send individual notices to fishermen who had 
not filed returns. We found, however, in our investigation, 
and you will see this at page 14 of your materials, that as 
late as January 4th, 1985, letters had been sent to 
fishermen advising about overdue returns. It was our view 
that it would not have been troublesome to do that in this 
case, especially as the numbers were not large. 


The Ministry suggests that there are 2000 commercial 
fishermen and that it would be very difficult for them to 
notify them on a regular basis. It is our view that it is 
very unlikely that all 2000 have not filed their returns at 
any given time. And if 10 per cent of them had not filed 
their returns at any given time, say, 200 letters in a month 
is not a very large Job for a Ministry. 


In the end, in view of the fact that the individual 
fishermen were not advised directly about the reports and 
the possible penalties, the Ombudsman tentatively concluded 
that the Ministry had been unreasonable and that the charges 
should be dropped against the licensees. 


In response to that, we received a letter at page 16 
from the Deputy Minister. Essentially, the Ministry stated 
that the licensees were long time fishermen fully aware of 
the reporting requirements. 


We suggest that they may have been fully aware of the 


reporting requirements; that was not the point. The point 
was that the reporting requirements had been changed for 
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these people by the agreement. They thought that some 
Single person was making the returns for all of them and 
they had no way of knowing that those returns had not been 
received. 


It is clear that they had not been told that they would 
not have some legal liability in this. We do not know the 
exact terms of the conversation in which the agreement was 
set up. But it is also clear that the Band expected that 
all of the returns would be made through the fishery 
manager. 


The Ministry says at page 16 that it had made repeated 
attempts to obtain the reports in question. As I say, we do 
not have documentation to support that. They suggest that 
they had spoken on the telephone to the chief. You will 
note in the fourth paragraph the arrangement that the 
Ministry attempted to make at this time about the charges. 
The crown attorney offered to proceed on only one charge per 
license, accept a reduced penalty and withdrawn the 
remaining charges. 


The fishermen involved refused because they felt on 
principle the laying of the charges in the first place had 
been unreasonable and to proceed with only half the charges 
would only be half unreasonable, but nevertheless 
unreasonable. 


Again, at the bottom of the page, page 16: 


"However, failing repeated attempts to obtain the 
information, and with a view to treating all fishermen 
equally, I feel there comes a time when charges must be 
aidan 


The most recent information from the Ministry that I 
have also handed out today suggests that the Deputy herself 
approved the laying of the charges. 


Page 18, on July 23, we sent another letter to the 
Ministry and this again is an unusual step in our 
investigation. The usual documentation you would see at 
this time is a final report. But at this time we had 
learned that the charges had been heard and that the three 
licensees had been convicted and fined, so the possible 
recommendation that we had suggested did not seem sensible 
any longer. 


We therefore sent the Ministry, in accordance with 
Section 19(3), a new possible recommendation; a 
recommendation that the costs of legal expenses and the 
fines should be reimbursed to these fishermen. 


Mr. Bel]: Just stopping you there. The total amount of 
the fines was three times $25? 
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Nyrison: The information we had at that time was 
$25 each. I believe there may have some subsequent fines of 
$100 each. 


Mr. Bell: But not with respect to those Band members? 


Ms. Morrison: Not with respect to these Band members, I 
am advised. 


Mr. Bell: So the monetary part of your recommendations 
is $75? 
Ms. Morrison: Plus a few legal expenses. 


Mr. Bejl: Do you know what they are? 


Ms. Morrison: They did not have them at the time, but 
they could have obtained them if we wished to implement the 
recommendation. 


The main view of the Band, with respect to this 
recommendation, is the three times $25 was not the point. 
The point was the principle, that they had an agreement with 
the Ministry and that the charges should not have been laid 
given that agreement. 


Again, our response to the Ministry at page 20 to our 
new recommendation, paragraph 3: 


"All of the individuals involved in this matter have 
been involved with commercial fishermen for a number of 
years and were fully aware of the requirement to 
complete and submit the necessary returns." 


The problem we have with that is that all of the 
individuals involved in this matter felt that the returns 
were to be submitted by the fishery manager and, therefore, 
Gid not submit the returns themselves. 


We then went on to finalize the report, the Section 22 
report which appears at page 23 of your materials, and we 
received a further response at page 3l. 


Mee pel @ecorry: 


Ms. Morrison: I am at page 31, the Ministry's response 
to oun ‘final sreport. 


In that report, the Ministry pointed out its perspective 
in the matter, pointed out the necessity for managing 
fishery resources and the important aims of conservation. 

It pointed out that it was unreasonable for an individual to 
obtain benefit of a fishery without assuming 
responsibilities and, in general, touched on the concerns of 
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the Ministry with respect to the management of the fishing 
resources. 


We are in agreement with many of the aims that the 
Ministry sets out in that response. We believe that there 
is a responsibility to manage the fishery resources and we 
agree with the Ministry that they have a difficult task in 
doing this. 


We do, however, feel that in pursuing the aims, which we 
agree with, the Ministry must be fair and we think that 
there are other fairer ways of pursuing these aims than 
making agreements with the people that you are trying to 
assist and then in the face of that agreement charging them 
without warning. 


Madam Chairman: Mr. Bell? 


Mr. Bel]: The recommendation that deals with the 
reimbursement of the fines and the payment of legal 
expenses, how is that any different than you recommending to 
a governmental organization that notwithstanding there had 
been a judgment at trial upheld by the Court of Appeal for 
the payment of a money damage by your complainant to the 
governmental organization, that the governmental 
Organization reimburse the person for that amount? 


Ms. Morrison:. If that recommendation was based on some 
action of the government which occurred which was not within 
the frame work that the court would have looking at in 
judging the action, but was in fact something which the 
governmental organization did which was unreasonable which 
led to the action being brought in the first place when it 
ought not to have been brought, I do not think there would 
be anything wrong with that recommendation. 


Mr.Bbell: But yousare saying in) substances, reverse;eac 
least in part, the decision of the court as upheld by the 
Court of Appeal? 


Ms. Morrison: No, it doesn't reverse the decision of 
the court. The decision of the court had nothing to do with 
the discretion of the Ministry to prosecute. 


Mr. Bell: The decision: of the court in partis) a’) fine? 


Ms. Morrison: The decision of the court is a question 
of whether the fishermen, in fact, filed the appropriate 
returns; if they did* not file they returns,othat®isvan 
offence under the Act and a conviction follows. 


Mr. Bell: But you are saying the conviction is wrong? 
Ms. Morrison: No, I am not saying the conviction is 


wrong. I am saying that the Ministry was wrong to bring the 
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charges which resulted in the conviction in just the same 
way as it might be wrong for someone, for example, to say to 
you when you pull your car up in the front of the 
legislature: Do not worry, I will not have it towed away, 
and as soon aS you go in they call the tow truck. 


Do not worry, we will not charge you under this statute, 
we will allow an agreement whereby one of you can file the 
returns for all of you, even though you are all individually 
legally liable. Do not worry about it, we will not charge 
you. The decision to charge is then unreasonable. Once 
charged, then the court decision is a separate decision. 

The court decision is a decision it must make in accordance 
with the law. 


Mr. Bell: But if that happens I have got my remedy. My 
remedy is take the cath upon the trial of that conviction 
and explain the circumstances of the assurance or the 
agreement, as the case may be, and invite the court, as the 
court must do, to that take that into consideration. 


Ms. Morrison: The court might very well take that into 
consideration but say, as would be available to a judge to 
say, that the section of the Act is so clear it says if you 
do not file a return, you have committed an offence against 
the Act. It does not say there are any excuses like 
agreements and therefore I must convict you. 


Mr. Bel]: We do not need to conduct a seminar on what 
the discretion of the court is on the disposition of quasi 
Criminal matters. 


i pr #UINO,)  Lsdoeno Gethin kewe Ide). 


Mr. Bell: But they dismiss charges all the time for 
reasons which do not go to the merits. And I do not know 
whether you know this, was the special arrangement raised at 
any of these trials or on appeal? 


Ms. Morrison: I have not the answer to that, but I 
expect it was. 


Mr. Beli: Would it affect*or should it affect the 
Ombudsman's opinion if in fact the Appellate Court had 
specifically considered the special arrangement and rejected 
Poe 


Ms. Morrison: No. 


Mr. Bell: Okay. Do you have a copy of the Ombudsman 
Act handy? 


Mr. Morin: Yes. 
Mr. Bell: No, Ms. Morrison. 
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Ms. Morrison: I am advised, Mr. Bell, in answer to your 
question a moment ago about the issue on appeals, the issue 
on appeal was whether the charges were brought in the proper 
jurisdiction, they were not a question that related to this. 


Mr. Bell: It was not an appeal on the merits, it was on 
asvegal pointe? 


Ms. Morrison: Yes, that's right. 


Mr. Bell: You still do not know whether it was raised 
at the trial of first instance? 


Ms. Morrison: We do not know what the issue was, but 
certainly the main point at the trial of first instance was: 
Did you file returns? No, we did not file returns. 


Mr. Bel]: But they were represented by legal counsel? 
Ms. Morrjson: Yes, they were. 


Mr. Bel]: Would you turn to Section 15(4)B of the 
Ombudsman Act or A for that matter, but particularly B. 


To move it along, I will assume you are of the opinion 
that 15(4), either A or B, has no application to this case 
because we have got a recommendation -- 


Ms'sMorrisons* That Vs right . 


Mr, Bell: =<- and a report? Can you tell us,’ though, 
firstly, did the Ombudsman every consider whether his 
jurisdiction was ousted under 15(4) A or B? 


Ms. Morrison: Yes, we did. 


Mr. Bel]: Can you tell us what your conclusions were 
and why? 


Ms. Morrison: Excuse me for a moment, please. This is 
my colleague Andrew MacDonald who reviewed this matter. If 
you give me a minute I will see if I can find the memo. 


Mr. Bell: If it is any more than three pages, I do not 
want to see it. 


Mr. MacDonald: PaO noc rcnink erteis. 


We were focusing on the issue of the reasonableness of 
the actions of the Ministry as distinct from the merits of 
whether or not they were guilty under the legislation. So 
we viewed that our jurisdiction is wider on the issue that 
was before the courts and those were the issues that we were 
focusing on. So that refers to Section 15(4)A. 
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Mr. Bell: While Ms. Morrison is thumbing through, can 
we agree, though, that the decision to lay the charges in 
this case was the decision of the crown? 


Mr. MacDonald: That was not our information. I believe 
the decision was made by the Ministry officials. 


Mr. Bell: All right. If that is your position then 
maybe we will have to hear from them. 


I thought the process was a recommendation from the 
Ministry to an officer of the crown and therefore 
subsequently charges are laid, and just as Mr. Robinson is 
really not an official of the Ministry of Natural Resources, 
he is an officer *of*the*crown. 


Mss Morrisons Right. “But T*think our posrtion,; Mr. 
Bell, would be that the recommendation to have the crown lay 
the charges is a decision that is separate within the 
meaning Of Our -Acty in any Case’. 


Mr. MacDonald: Under Section 15(4)B, it says we have no 
jurisdiction with respect to a decision of any person acting 
as a legal advisor to the crown or acting as counsel to the 
crown in relation to any proceedings. 


Our understanding was the situation in which these 
charges were laid was not a decision of a person acting as a 
legal advisor to the crown or acting as counsel to the crown 
in relation to any proceedings. 


Mr. Bell: Let's take the fait accompli. Charges were 
bald? correct? 


A: Orr See aac roe rd its 


Mr. Bel]: Your possible recommendation in your 19(3) 
was that the charges be dropped? 


Ms. Morrison: That is right. 


Mr. Bell: We agree those charges would be dropped only 
pursuant to a decision of an officer of the crown? 


Ms. Morrison: The charges could be dropped if the 
Ministry recommended to the crown that they be dropped. 


Mr. Bell: Not if the crown did not want to drop then. 


Ms, Morrison: Well, the Ministry could have tried it 
though. 


Mr. Bell: Your recommendation is that the charges be 
dropped, the tentative recommendation? 
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Ms. Morrison: That is right. 
Mr. Beli: Does that fly directly in the face of 15(4)B? 


Ms. Morrison: Perhaps our wording could have been that 
the Ministry attempt to get the crown to drop the charges. 
I think that is very technical. 


Mr. Bel]: Let's take it as it is read and written and 
intended. Does, that. not fly right in the face of 15(4)B? 


Ms. Morrison: No, we cannot investigate any decision, 
recommendation, act or omission of a person acting as legal 
advisor to the crown or acting as counsel to the crown, this 
would not be investigating that decision. 


Mre Bel]: If you cannot investigate you cannot make a 
recommendation either. 


Ms. Morrison: It does not say that. 


Mr. Bell: Is it your position that even though you 
cannot investigate a 15(4)B situation you can make a 
recommendation in respect of a 15(4)B? 


Ms. Morrison: Yes, J tnink it is. el thifikeit we = lia 
an action that a Ministry has taken can only be corrected by 
recommending that this 15(4)B person do something, I do not 
see that the Act prevents us from doing that. It does not 
say nothing in this Act empowers the Ombudsman to 
investigate or make any recommendations about or to. 


Mr. Bell; Can you make a recommendation directly or 
indirectly that a Cabinet decision be changed? 


Ms. Morrison: We can make a recommendation that Cabinet 
do something like pass orders in council to fix something 
that some other Ministry has done and we do it all the time. 


Mr. Bell: Thank you. Any other reasons why you 
concluded that 15(4), either A or B, did not apply to this 
case? 


Ms. Morrison: I believe we felt that the decision to 
proceed with the prosecution was a decision that was taken 
by Ministry staff, not necessarily by crown counsel. 


Mr. MacDonald: And we were not strictly looking at a 
legal opinion in terms of somebody acting as a legal 
advisor. That is not what we were focusing on, somebody's 
legal opinion. We were looking at the decision of Ministry 
officials, the reasonableness of their actions. 


Mre Bell: That is all the questions I have. Thank you. 
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Madam Chairman: Any questions from the committee 


Yes, Mr. Johnson? 


Mr. Johnson: I have one. Maybe it is early to ask 
because MNR are going to make a presentation, but I might as 
well ask now anyway. 


In my opinion, the Ombudsman's case is based on one word 
and that is reasonable; and possibly two words, 
unreasonable. Just sioreclarif£icationy inwenerActuert gives 
the Ministry the option, in my opinion, to lay charges if 
there is reasonable cause that they are guilty of the 
offence. 


Then we come to the question of whether it is reasonable 
or not. In the handout at page 3, it says in the course of 
two telephone conversations with the chief, conversations 
which in both cases were initiated by the chief for the 
purpose of obtaining information about the boats fishing 
quota and also, I assume, from this presentation, that he 
was informed by the Ministry that the reports had not been 
Pided-. 


But in your handout, dated January 21st, Additional 
Facts, Section 4, you state: 


"At the end of August and the beginning of September '85 
Ministry personnel placed telephone calls requesting the 
late returns. They are not forthcoming." 


My misunderstanding is based on the one Ombudsman's 
report, I guess, which says the chief initiated the calls 
and yet in your letter, the Ministry's letter, it states 
that the Ministry personnel placed the telephone calls. Who 
placed the telephone calls? 


Mr. Robinson: It is our position that the calls were 
placed by Ministry officials to the chief on both of those 
occasions. 


Mr.e Johnson: Your position is that you people did 
indeed call? 


Mr. Robinson: Yes. 


Mr. Johnson: And it the Ombudsman's position that the 
chief made the calls. 


Ms. Morrison: In our experience, Mr. Johnson, with 
ministries, it is usual in Ministry files that if people 
make phone calls that they make a memo to the file, and we 
usually, when we are getting information from the Ministry, 
get the whole Ministry's file. 
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In this particular case, there was no documentary 
evidence that showed that the Ministry had made any 
telephone calls to the person in question and the people at 
the other end, the Band, the chief, the Band administrator 
had no recollection that calls has been made to them. So 
there is no documentary evidence supporting that the 
Ministry had made those calls. 


Mr. Johnson: It goes on in page 31, the Ministry of 
Natural Resources, the Ministry states in cases of the 
fishermen who use X, Y, Z, bands: 


"The Ministry of Natural Resource personnel made special 
arrangements to assist them in preparing their reports." 


Ms. Morrison: Where are you reading from? 


Mr.e Johnson: Page 31, the handout. The Ministry of 
Natural Resources' letter dated January llth to Dr. Hill. 


orrj re iknont: 
Mr. Johnson: Fourth paragraph. 
Me... Morrisonspives sestThat zisGright: 


Mr. Johnson: ."Different individuals have different 
needs and in the case of the fishermen from X, Y, 2 
Band, the Ministry of Natural Resources personnel made 
special arrangements to assist them in preparing their 
reports." 


Ms. Morrison: Right. They did make this arrangement 
with them. 


Mr. Johnson: That is my problem with reasonable. If 
they did these things, it would seem to me that they 
reasonably tried to help them. 


Ms. Morrison: We have no doubt that the Ministry was 
trying to assist this Band in getting its reports in. As 
you saw, those reports are quite hard to fill out. 


The Ministry is trying to help them, and at one point 
came to an agreement with them that instead of each 
individual person having to fill those things out, one 
person would fill out them out for everybody. That person 
did not send them in, but the people he was filling them out 
for did not know he did not send them in. So when they were 
charged, they did not know that the reports had not gone in 
on their behalf. 


We are suggesting that the Ministry did not make 
sufficient effort in trying to let those people know that 
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their returns had not come in and charged them unreasonably 
as a consequence. 


Mr. Johnson: I think, in my estimation, it would depend 
on who placed the calls. If the Ministry phoned the Band, I 
think ‘they ‘did try to resolve. If indeed it was the other 
way around, then maybe it was unreasonable. 


Ms. Morrison: We would certainly have been assisted if 


the Ministry people had put memos on their files saying we 
made these calls. 


Madam Chajrman: Mr. McLean? 
Mr. McLean: How do you know they did not? 


Ms. Morrison: We do not know that they did not, Mr. 
McLean. This fact has not been disputed up until this most 
recent letters: 


Mr. McLean: This is the part that I have the problem 
with. I mean, those people, if they said somebody was going 
to acon their behalt, it is stial’ therr Tegal 
responsibility to make sure that that person did act on 
their behalf; and if they did not, then they are liable to 
be charged. 


Ms. Morrjson:. They did not know the person was not 
acting on their behalf. The matter of who made the phone 
calls, it is our experience that Ministry people are very 
careful about keeping memos to show that they have done 
things, especially if later on they are going to make 
serious decisions as a consequence of whatever happened in 
that phone conversation. 


In this case, if the Ministry's relying on having made 
those phone calls as a justification for laying the charges, 
then it would have been a good idea for them to have memos 
in their files showing that they made them. 

Mr. McLean: They did not have any memos? 

Ms. Morrison: Not that we have provided with. 

Mr. McLean: Does anybody else have any memos? 

Ms. Morrison: No. But the chief of the Band does not 
keep very careful memos of his phone calls, and he was 
calling about another matter. 

adam Chairman: Mr. Philip? 
Mr. Philip: The one recorded meeting face-to-face that 


I have is on page 5. In April of '85 the Band met with Mr. 
Px “anda car. 
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I assume that they are the Ministry officials; is that 
correct? 


Ss rrison: Sorry, let me catch up with you. 
Page s5? 


MrvePhilipsss Paces5, 
Ms. Morrison: Yes, those were Ministry officials. 


Mr. Philip: Were there any other recorded face-to-face 
meetings with the representatives of the fishing corporation 
between April of '85 and October, six months later, at which 
time the charges were laid? 


Ms. Morrison: We have no information -- sorry. There 
was a meeting in May apparently. There was a meeting in May 
when they explained to the Band how to fill in the forms. 


: So it would be then from May until October. 
So five months would have elapsed between the time in which 
the forms were explained to members of the fishing 
corporation until the charges were laid. 


Is it fair to say that there was no face-to-face meeting 
by a representative of the Ministry? 


f forrison: No. The fishery manager in October went 
to, thes MNReoff ice, in Kenornas—— 


Mi4a~Philip:..«Thatyisyright, 91 forcetaxaboutathat. Okay. 
So there was one face-to-face meeting? 


Ms. Morrison: That is my information. You might want 
to ask the Ministry more. 


Mr. Phijip:- At the time of the April))'85 meeting, as I 
understand then, would it be safe in reading this to say 
that the contact person from there on would not be the chief 
but would be the manager of the corporation? 


Ms. Morrison: That is right, what is called the fishery 
management. 
dre Philip: Okay, the fishery manager. 
Jory} ‘peeres < 


Mr. Philip: Would the Ministry have been aware that 
that were charges? I believe I read three times that there 
were three different fishery managers in between May and 
October. 


Ms. Morrison: I think the Ministry would have been 
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aware, but you better ask them. 


ir. Philip: Can the Ministry officials answer that? 

gr. Robinson: We have a difficulty here, Mr. Philip, 
because we have basic disagreements throvghout with this 
facts situation, so it is tough for us to answer at this 
time without given you our version of the whole arrangement. 


: Let me just direct it to the Ombudsman and 
then perhaps I can recycle the same questions to you later 
and we will see where there may be any discrepancy. 


Would it be your position that in the light of the 
changing of managers having gone through the briefing, if 
you want, in May, if the Ministry was aware of a change of 
managers that it would have been reasonable to at least meet 
with the new manager to ensure that that new manager 
understood what the procedures were? 


Ms. Morrison: I think that would have been reasonable. 


: Would it have reasonable not to assume that 
the chief necessarily would have, with all of his other 
responsibilities, would have been directly on top of one of 
his departments, if you can think of it in southern terms? 


Morr ee") thinks that- would (beNfar nm. 
Mee Phidips. eThank “you. 
Madam Chairman: Mr. Charlton? 


Mr. Charlton: A couple of my questions had been asked. 
I think I only have one left now. 


Regardless cf who made the calls and, as you have said, 
the Ministry has no documentation as they would normally 
have, did the chief admit that the calls occurred and that 
he was informed about the forms problem? 


Ms. Morrison: The chief recollects that he was talking 
to MNR officials on a couple of occasions about other 
thinasi @And jatethat atime, ithe fact ‘that sthe returns were -— 
Esthinkvetor JunesandWuly, *thiscis. In-August -—-=-were not, 
it was mentioned to him, yes. 


Mr. Charlton: Okay. So that regardless of who made the 
calls, he was informed. 


Did he inform anybody or recall informing anybody about 
that fact? 


Ms. Morrison: We do not have that information. It was 
not his responsibility to make the returns. 
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Ve ha on: I understand that. 
Madam Chairman: Mr. Johnson? 


raeJ son: Again, referring to Paragraph 4 in the 
Ministry's letter of January 2lst pertaining to the 
telephone call. At the end of August and the beginning of 
September, Ministry personnel placed telephone calls 
requesting the late returns. The returns were not 
forthcoming notwithstanding this request. 


At any time, did this Band, the chief or anyone else on 
behalf of the Band request MNR's assistance, advice, 
guidance in filling out these returns? 


Ms. Morrison: The fishery manager was at the MNR office 
in October, early October. He was getting assistance from 
MNR there in filling out the forms. He was filling out the 
September form doing it wrongly. At that time, he was 
informed that the June and July forms were not in. 


And he intended, as we understand it, to fill them out 
when he went back to the Band and got the information. But 
that was early in October and the charges were laid late in 
October. 


Madam Chairman: Mr. McLean? 


Mr. McLean: Did your investigator, when he was doing 
the investigation on this, run into any problems whereby 
they had problems meeting their committments before over the 
period of years, the problem with the Band of not filing 
their returns properly? 


Ms. Morrison: We understand that the Band was charged 
in the early 70s with fishing over quota, that is the 
only) == 


pew an: But did you observe through the course then 
on that they were not meeting their fees promptly? 


Ms. Morrison: We would not have had that information, 
although the Ministry could have given it to us. Our 
contact with the Band was through the Band administrator. 
And had the Ministry wished to raise the fact these people 
were continuing to be delinquent, they could have done that. 


Just to clarify something about the facts. We have had 
no dispute about the facts in this case up until the 
finistry's document that you have received today. The 
response to both our 19(3) and our 22(3) letter were broad 
policy statements about the necessity to protect the 
fisheries, with which we agree, and the general point that 
they felt that implementing our recommendation would bring 
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justice into disrepute. 


We have had not any information from the Ministry which 
would suggest that our facts are wrong. 


Mr. McLean: Thank you. 


Madam Chairman: Any further questions at this point 
from the committee? 


Mr. Robinson is here, he is counsel for the Ministry of 
Natural Resources; and with him is Guy Winterton, Regional 
Bioligist, Northwest Region, Ministry of Natural Resources. 


I understand, Mr. Robinson, you will start? 
r. Robinson: Thank you Madam Chairperson. 


We have also some other Ministry officials here who are 
involved with the fisheries program should the committee 
wish to talk to them when we are finished. 


Our argument today is not a strict one or we do not 
think a -conplacated one. ry So for that matter, Iewould like 
to have "Mr. Winterton speak’ *to-you to £fiyb inythe context “of 
these agreements. I think that is very important to point 
out where we disagree with facts and/or conclusions of the 
Ombudsman. oa 


At the end of that, perhaps, if there is legalistic 
points to be covered, we could do that subject to Mr. Bell, 
unless he wanted me to address some of the points that Ms. 
Morrison raised earlier. 


Mr. Bell: We will get to some of them. But however you 
wish to proceed... 


re ROD) : All right. There was a handout that the 
clerk had that she was going to give to the members of 
committee, I do not know if you have that yet. 


Madam Chairman: Yes, we have it before us. 
Eee Ros : Mr. Winterton? 


Please tell us if you can hear Mr. Winterton all right 
over this microphone. 


Madam Chairman: Speak into the microphone and if we 
cannot hear you you will be told. 


Mr. Winterton: Madam Chairperson, ladies and gentlemen, 
I want to thank you for the opportunity to be here today at 
this hearing. 

What I would like to do just a few minutes in the 
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beginning is to establish the importance of the monthly 
fishing reports. We have all had a look at one and how. they 
fit into our Ministry's conservation strategy, then I would 
like to go through the sequence of events leading to the 
charges against the three complainants. I want to outline 
the effort that we feel the Ministry took to try and assist 
the members in complying with the legislation and why we 
felt we had no option but to proceed with our case. 


As you are aware, the Ministry of Natural Resources does 
have the responsibility for managing the resources of the 
province, fisheries resources in particular, throughout our 
area in particular. You know where I come from, Northwest 
Ontario. 


In our part of the province, the economy runs around 
usually three things: One is fish, one is wood and gold 
when the ‘the “price “bs right.) "And’’the fresh are -extreneby 
valuable to commercial fishermen, to local residents, to the 
tourist industry and in the local economies of those 
communities in general. 


In managing that resource, we try very hard to make sure 
that there is a balance of use and a balance between the 
harvest of the resource and the fish that we need out there 
as standing stock or capital, if you will, that provide us 
an annual yeild and a continuing source of fish which does 
lead to both recreational opportunities and often 
employment. And if we jeopardize those stocks, I think you 
can all appreciate the livelihood of all fishermen that are 
close to the resource; that is, the commercial fishermen and 
those that draw from the resources in a more secondary way 
are all affected. 


In terms of the commercial fishery, the province 
instituted a quota system in the early 1980s on all 
commercial licenses which I am sure if you read the 
newspapers, I am sure you do, they are occasionally in there 
on various of the Great Lakes, but we have a large number of 
lakes licensed all across the province and there are 
individual quotas on individual species. 


At the time that process was put in place, the Ministry 
of Natural Resources is normally viewed as an outdoor agency 
but there are times and process and programs that are 
controlled more by paperwork, I am sorry to say, than 
actually being out on the water. It is‘an--important part “of 
the job to be on the water, but the method of controlling 
quotas is essentially a paper trail and that paper trail 
starts with the report that you saw by the fishermen, which 
Is the ‘initial ‘report of catch’ It is important in terms of 
controlling the fishery, but it is also very important to us 
in terms of assessing a harvest and in managing a fishery 
biologically. 
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The next step, if we have some concerns about the 
reporting relationship or if we are getting nervous about 
the quota, is) to, do cross-checking with fish buyers’ returns 
and so on, who are also required to report to the Ministry. 


We feel Chatathestimely “reporting, orsthe timely 
submission on these returns is important, especially if the 
fishermen has a possibility of going over quota. It is all 
very well to come along afterwards and deal with those kind 
of resource situations, but the damage is already done. So 
as a preventative measure, it is very important for us to 
get these returns in and fishermen do on occasion call us 
and we just sort of want to check the system and make sure 
that they are sitting in tune with their quotas. 


As you can appreciate, again, these reports do tie in 
very closely to our conservation strategy which is proper 
management of the resource. 


One of the principles under which the Ministry manages 
resources, which I believe has already been mentioned 
earlier, is that we have always taken the position that the 
people who benefit from the resource are also responsible 
for helping to maintain and improve that resource, 
essentially helping to put back some of what you take. And 
that is why there is an obligation for commercial fishermen 
under the regulations to ensure the fish docks, which are 
valuable to them and everyone else, are conserved. 


Of course, there are a lot of ways commercial fishermen 
are involved in the fishery but one of the ways is 
submitting the reports and, of course, hopefully in a very 
accurate and timely fashion. At the very least, we see that 
as a moral obligation for anyone involved in utilizing the 
resources but very clearly, as has been pointed out, it is 
also a legal one. 


When we issue a license to a commercial fishermen, we 
very carefully sit down and spend some time explaining what 
the obligations are to thatalicensee.” In the case.or the 
returns, it is very clear each fishermen has a legal 
responsibility to submit the returns, and that is explained 
very carefully because that is one of the areas where it is 
important for us that they understand is completely. 


It is our not our responsibility to go out and obtain 
that information from the fishermen. It is their 
responsibility to submit it to us. 


A little bit of history. There was a time when we did 
provide notices and I think human nature would suggest that 
when you get notices, if it is not that critical, you maybe 
wait until to the next notice, tax returns or whatever. We 
found that the process was becoming lengthier and there was 
some concerns about the amount of administrative time and 
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cost this was taken. 


So in 1982 we sent letters to all commercial fishermen 
in the northwestern region and we clearly stated three 
things. One was that reminders would no longer be sent for 
delinguent returns. We made the point that they were 
licensed fishermen, they were businessmen, there was a 
responsible for the return and they were aware of it. 


People who did not submit the returns would be subject 
to prosecution, and we made it very clear that the legal 
obligation to provide the returns was that of the individual 
fishermen that was licensed. The complainants in this case 
had been long time fishermen and were also sent that letter. 


It really is virtually impossible for us to send 
reminders to everyone who is late filing a monthly return. 
There are approximately 2000 licensed commercial fishermen 
in the province, some 1000 or so licenses, and we see it as 
being very time consuming and expensive to send out 
reminders on a monthly basis to people that are late in 
filing’ thelr-return:. 


In our view, the 1982 letter was a clear indication to 
the fishermen that they are responsible for meeting their 
obligations on the monthly report and, for the most part, 
that worked well. Rather than wait three months to submit 
their return, their return got submitted at the time when it 
waS supposed to. 


However, as hard as that sounds, we do recognize that 
there are different circumstances in some of these license 
Situation and we have always tried to accommodate those 
Situations in good faith, and Indian Bands are a bit 
different than some other fishermen. 


Many Bands do view the fishery as a community resource 
and a Band might, for its own purposes, to be very specific 
about how they allocate that resource in the Band, they 
might choose to treat it more as something shared by the 
community. 


We have accepted that practice and tried to work within 
the legal frame work as long as the license and the 
responsibility for filling the obligations that go along 
with the license belong to the person whose name appears on 
the document. We cannot issue a license to a Band because 
they are not a legal entity. And of course along with that, 
includes the responsibility for regularly reporting a catch. 


Now, this system, in the case of Band B, was not a new 
process. For many years prior to 1984, the Band fishermen 
Operated under this system with a minimum of difficulty. 
The reports were generally in in a reasonable time frame. 
There was a mention of a charge for over quota, which is 
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true, but generally the reporting process worked well. 


We continued to have periodic meetings with the Band 
during the 1980s; for instance, in 1983 we changed the 
license structure. Our staff went down to Band B and met at 
the chief's house with a number of the fishermen and went 
over the changes in the license structure and again went 
over and reviewed the licensees’ obligation. 


In 1984, as part of the modernization of commercial 
fishery, there was an introduction of a new form. If the 
fishermen sold to another, other than a licensed buyer, he 
would have to provide a receipt. So that is what generated 
a letter in September of 1984 that again the reviewed the 
forms and the licensees' responsibilities for submissions of 
returns. 


Throughout 1984, we had some considerable difficulty 
with returns with Band B and in fact there were no returns 
submitted for 1984, and in fact the Band did go over quota 
in 1984. And the reason for that was that in 1984 there was 
a different fishery manager and we were working back and 
forth with them and then he disappeared with all of the 
Band's records. So come the end of 1984, our records from 
(inaudible) would indicate that they were over quota and 
they had not submitted returns. 


At that time, we did exercise our discretion and decide 
not to proceed with charges. We felt it unreasonable for 
the Band to provide their returns because they had no 
records to work from, and that is really what led to the 
meetings, in the.spring of 1985. 


In April of 1985, staff met with one of the fishermen 
and the Band administrator and there was an agreement that 
there should be a general meeting with the chief and the 
fishermen about the fishery and that was held on May the 
Sth, e185... 


It seems fairly critical what occurred at that meeting 
on May the 9th, and our concern at that time, of course, was 
that we still did not have completion of the 1984 returns, 
we had an over quota in 1984, and we did not want to see 
recurrence in 1985. 


We indicated to the Band at that meeting -- we went over 
the problems that had occurred. We had managed to find the 
missing manager in a town nearby the Band and we sat down 
with with him, explained all the problems. There was an 
agreement that no charges would be proceeded with on the 
over quota, but the over quota would be just deducted from 
the 1985 licenses. We discussed the difficulty of the 
returns and there was some time spent trying to sort out 
what happened in 1984. 
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But the staff that were present at that meeting, we were 
still agreeable to having a fishery manager take care of the 
administration process, but we did make it very clear to 
them that each licensee and, in spite of the fact they were 
prepared to accept those forms, each licensee was 
responsible for ensuring that the forms were sent in on time 
and they were kept accurately. 


We made it very clear that if they did not concur, then 
the licensees who were named on the licenses would be the 
responsible persons for that in terms of the reporting 
sections under the Game and Fish Act. 


We did suggest to them that to minimize the number of 
people it involved, they could have the co-op manager as the 
licensee on the licenses. We see it in the purview of the 
chief to decide who are the licensees. That was rejected by 
the Band. They wanted to leave the licensees the same as 
they had been in 1984 and not make the co-op manager the 
person responsible. There is an indication too that the 
co-op manager was not prepared to take on the legal 
responsibility by having his name on all the licenses. 


So there was that meeting in the spring of 1985 and, as 
I say, the key objective was to try and clear up 1984 and 
get on with '85 and take and try to ensure that in 1985 we 
would not run into the same difficulties. 


Ms. Morrison: Excuse me, Madam Chairman. 
Madam Chairman: Yes. 


Ms. Morrison: I am sorry to interrupt, but there is a 
lot of information that is coming out in this presentation 
which we have not received before. 


I am prepared for you to hear it, if that is what the 
committee wants, but I think you should be aware that we did 
not have this information when we were making our decision 
and that it was not raised by the Ministry in response to 
either of our earlier reports. 


Madam Chajrman: Thank you. We will make note of that, 
the committee. Also, 1. think that there iwillebejquestioning 
along the lines of your previous point of the letter that 
has been put before us today, that was not in the materials, 
that raised new issues. As always, we will raise that. 


If you do not mind them continuing, certainly we are 
willing to hear you out. 


Mr. Winterton: I am sorry. I was just trying to make 
sure there was a historical perspective here. 


However, it is a fact the licensees did not file returns 
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LOr JUNG anil ypon suguct Of FES andgmror thosepmonths, the 
complainants did not fulfill their legal obligations and, of 
course, this left a gap in our information system and our 
monitoring of the quotas on this fishery. 


When we realized the returns were not being provided, 
the system was not submitting them, we feel we did try 
repeatedly to contact the Band and we talked directly to the 
chief. We have been requested generally in matters of 
dealing with Bands to deal with the chief, he is sort of the 
senior person and they have always asked us to do that. So 
we phoned the chief on a number of occasions and asked for 
his assistance in obtaining the returns. 


That occurred on at least three occasions during the 
Summer and early fall of 1985, that we advised the chief 
that the required returns had not submitted. We made these 
efforts despite the previously mentioned written policy 
which the Band's fishermen were aware of, that we would not 
issue reminders to send returns in and the responsibility to 
provide the returns rested with the fishermen. We feel that 
we worked hard to accommodate the Band over this period and 
get the fishermen to send their returns in. 


I should probably mention that similar efforts with 
other fishermen worked. They are fifteen other fishermen in 
this particular district who had also failed to provide the 
informations  Theysdid respond to our efforts and «send their 
recurs eiln g yclhe ecompl ainants.-Ci dunot.. 


By October of 1985, the complainants had still failed to 
live up to their legal obligations to provide their returns 
and by the end of October '85 they were charged by our staff 
under the Game and Fish Act. We felt we just had no option 
but to do otherwise. 


Our requests had gone unheeded. It appeared the laying 
of charges was the only option left to us, and after an 
internal review, we agreed to proceed with the laying of 
charges. These charges, when they went to court, of course 
the three fishermen pled guilty, one licensee from each of 
three licenses, convictions were entered for failing to 
provide the monthly returns and the crown requested minimal 
penalties. The charges were withdrawn against other 
fishermen. 


The complainants, as you are aware of, have come to 
Ombudsman who have made two recommendations. The first is 
essentially that MNR employ a more effective consultative 
procedure with commercial fishermen for being delinquent in 
filing returns, and the second is that MNR reimburse the 
fishermen for their fines and legal expenses. 


We do not agree with these recommendations. We do not 
feel that there is a need for additional consultative 
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measures with fishermen in general. We do not have a 
problem with commercial fishermen in general. 


There has been a problem with the members of this Band 
in filing their returns promptly, as you are aware, as 
reguired by law. In the past, we worked with the Band and 
consulted with them. We will continue to do that in an 
effort to prevent those kinds of problems from recurring. 
Our objective is to have timely, accurate returns. 


To get down to closing here. In fact, the legal process 
has worked. In 1986, things went well, and again in 1987. 
The Band administrator is now ensuring returns are completed 
and in September ‘87, our staff were again there and helped 
them devise a computer program to assist in submitting their 
returns. 


The Ombudsman is also recommending that we pay for the 
fines and legal expenses of fishermen who are convicted of 
these offences in a court of competent jurisdiction. 


We are not prepared to disregard the decision of the 
trial. We are concerned about the reactions in the local 
community, the kind of signals that that sends to other 
fishermen who abide by the the rules; rules that are clearly 
set out in legislation in which fishermen are aware. 


We are concerned about the reaction of other fishermen 
who have been convicted of the same offence and paid fines, 
and we are concerned about the signal that sends about the 
importance of these returns in terms of managing the 
resource and our conservation efforts. We believe that 
clearly the action recommended by the Ombudsman is unusual 
and unwarranted. 


The management of Ontario commercial fisheries and all 
of our fisheries are very important. We feel they must be 
regulated fairly and justly. If our conservation approach 
is to be successful, they must be backed up by the fair and 
consistent administration of justice. 


We believe that the recommendations of the Ombudsman 
will bring the administration of justice in disrepute within 
the community and within the fishing industry. 


In closing, we trust you understand our position and we 
will be pleased to answer any questions we can. 


Madam Chairman: Thank very much. 


Mra Beli? 


Mr. Belles Mr. oWintertonfuerthertyou or OMYsGRobinson, or 
either or both of you may answer as you are advised. 
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Can we just put the particular licensees into some 


context. There are how many commercial fishing licenses in 
Ontario? 


fr. Winter : In Ontario, it varies; there are around 
900. 


Mr. Bell: There are the type of licenses that we are 
talking about in varying degrees of quota or whatever. 


How many native licenses are there of that number? 
Winterton: Across the province, I am not sure. In 
the particular region we are talking about, probably half or 
better are native licensees. 


Mr. Bell: I am interested in the relative number to the 
900. 


re Robinson: We do not have that exact information. 
ire eS : Well, tell us about your area then. 

Mr. Winterton: The more nothern fisheries, as you get 
closer to Hudson and James Bay are virtually all native 
fisheries. 

E. bell: No but in cour sar ear-— 


Mr. Winterton: I am sorry, what we are talking about, 
that 1S my area. 


Mr. Bel]: How many? 


Mr. Winterton: We have about 300 licensees and at least 
half of them would be indians. 


Mr. Bell: All right. How many prosecutions have been 
undertaken since 1982 against native licensees in your area? 


re. Winter : I do not know the exact number. 


Mr. Bell: More than the three we are talking about 
here? 


resWinterton:ayesi. 
Mr. Bell: More than the six we are talking about here? 
Mrs Winterton: *c¥ess: 

ir..Bejll: Approximately how many more? 


Mr. Winterton: There is probably 15, 20 a year. 
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Pi Bees 1 Gere r Syed Ic. 
Mr. Winterton: Per year. 


iD Bells) am trying to determine fornsthercomm: ttee 
these offences that, in respect of which we understand now 
they were guilty of these issues, as far as the Ministry is 
concerned or the evidence that was available, were these 
deliberate withholding of these reports or were they more 
acts of omissions, if that is appropriate -- 


r. Winterton: I do not think they were deliberately 
withheld. 


Mr. Bell: We understand, and thank you for the 
additional information, that they had some problems in '84 
that, were recognized by the Ministry ‘and no charges were 
laid. 


Mr. Winterton: That is correct. 


Mr Belly: They were charged for three of the middle 
months in '85. Do we take it that the early 1985 returns 
had been filed to the Ministry's satisfaction? 


Mr. Winterton: The commercial fishing season does not 
open until May 2lst. There is a spring quota that opens May 
2Zlst. The licenses were not issued until May 21st, there 
would be a May return due, and the May return was submitted. 
There was a mention of the three managers. The first 
manager, I believe, submitted the May return. 


Mr. BeJl: All right. Then something happened? 

MreaWwinterton: (Correct: 

Mr. Bel]: Did the Ministry conclude or know -- were the 
reasons for the failure to file the three months in question 


Similar to the reasons that existed in '84 which result in 
no returns at all? 


Mr. Winterton: No. The problems in ‘84 were mostly 
that the manager left with their records. 


Mr. Bell: Okay. But there is indication in the 
Ombudsman's reports that the Band had at least two different 
managers during the material time. 

Mr. Winterton: That is correct. 


Mr. Bell: It is suggested they had an administrative 
problem? 


Mrs Winterton: 2 That Gis “correct; 


‘Farr & Associates Reportingeitinc -< 


Mr. Bell: Dos the Ministry concur that that is probably 
the reason why these returns were not filed? 


Mr. Robinson: The object of our arrangement was to 
override that, to make sure that someone was in charge. 


Mr. Bell: Except that the guy in charge did not live 
up? ; 


Mr, Winterton: Not necessarily. The chief, having been 
at the meeting and the arrangement being made with him, we 
assumed that he, being the top administrator, would be aware 
of that problem. If there was a problem, he would 
communicate it to us. 


Mr. Bell: But nevertheless, they had some 
administrative problems? 


Mr. Winterton: It would appear that way, yes. 


Mr. Bel]: I am not sure whether we know. The licensees 
in question, were they ever warned in writing or otherwise 
that unless these reports were filed within a specified 
period of time that charges would be laid? 


Mr. Winterton: Not subsequent to the returns not being 
filed. The last letter of warning -- 


Mrsebell: ~ l@amanctstalking about the warning letters, 
the letters '82, '84. 


But you mention in your presentation, and it is also in 
the material, that there were discussions with the 
individuals saying: You are late, get it in, or words to 
tChateer.ect. 


Mere eWinterton:s sNoeliniwriting:. 


Mr. Bell: Did any of those discussions include a 
Walthinoetiated& you,.do notl get them ian, we haveino 
alternative but to charge you? 


Mr. Winterton: I am not aware of that. I do not know. 


Mr. Bell: Is there any suggestion made by the 
individuals or anybody on their behalf, of which the 
Ministry is aware, that because of the experience in ‘84, 
the non-charging, that these people may have been led to 
believe that charges would not have been laid without some 
express or deliberate warning by the Ministry? 


Mr. Winterton: No, that was all laid out very clearly, 
as I understand it, at the May 9th meeting. The reasons for 
not proceeding in 1984 were because we felt they had a 
reasonable reason for not submitting. The whole object of 
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the meeting in the spring of '85 was to try and ensure that 
it did not happen again and that everybody was clear about 
who was responsible for doing what. 


Mr. Bell: Okay. The letter that we were provided with 
today, the Neputy's letter of January 21st and the 
Additional Facts that are attached, do you have that with 
you, before you? 


Mr. Robinson: What page is that, Mr. Bell? 


Mr, Bel]: The second page. The additional synopsis 
Submitted by MNR -- 


Mr. Robinson: Yes, we have that. 
Mr. Bell: -- under Position of the Ministry. 


I note your comments dealing with the first Ombudsman's 
recommendation in a general sense; in other words, you do 
not have problems with commercial licensees in a general 
sense so a consultative process is not generally necessary. 


Would you agree with me, though, that in terms of the 
specific complainants you accept the Ombudsman's 
recommendation? 


Mr. Robinson:. Not a hundred per cent. We will attempt, 
I suppose, to have another meeting with the representatives 
and try again. We do not feel that it is necessary with all 
commercial fishermen in the area. 


Mr. Bel]: No. My question is addressed specifically to 
these complainants, and I am looking at Item No. 1 of this 
position of the Ministry, Additional. 


Mr. Robinson: As I understand it, the problem has 
solved itself. They now have a computerized system that has 
taken care of the problem. 


Mr. Bell: Whatever may be the situation today, again, 
the committee needs to know this, and in terms of the 
specific individuals covered by this specific report, the 
Ministry concurs with that recommendation? 


Jara sco)ep : We are willing to assist them if they 
need assistance, yes. 


Mr. Bel]: Does that mean you concur with the 
recommendation? 


ir, Robinson: Not a specific recommendation because we 
do not know what is required at this point, Mr. Bell. 


Mr. Bell: I do not think the Ombudsman is telling you 
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what is required. This language is a deliberate language 
and I can assist you. Where you see things like employer 
consultative procedure, it is left to you, the Ministry, to 
determine what that procedure should be? 


Mr. Robinson: I do not believe that the Ministry has 
any problem with that. 


Mr. Bell: So we can take it then that as for these 
specific individuals we concur with recommendation 1? 


PROD) WECorbect. 
Mr. Bell: The only thing remaining as for the specific 
Lirdiva dirals isn 0.2? 
We ROD) SaeCOLEeCL:, 
Mr. Bel]: Can I ask you, if you are able, to set aside 


for a moment the question of reimbursing for fines and legal 
expenses, all right? Just put that out of your mind. 


Hindsight is a wonderful thing, but given the benefit of 
hindsight) aces aig te «conchudeltthatat fyoisshad todo 1t 
over again you would have done it a different way before the 
decision was made to lay the charge? 


Mr. Robinson:.:I think perhaps Mr. Winterton could give 
you a more first-hand answer on that. 


I would just say that this was not a charge that was 
laid without thought by a disgruntled conservation officer. 
This goes through a long review process from the fishery 
conservation officer right up to the Deputy Minister. 


So our problem with the recommendation from the 
Ombudsman is that we felt that we had a viable arrangement 
that we were sticking to, that we were doing our best to 
uphold and something went wrong. So in retrospect, we think 
we followed our terms of the agreement. We wished it had 
not worked out that way, but we still need that process, the 
consultative process. 


Mr. Bel]: Mr. Winterton, you may answer any way you 
could g@mebue again, sik you had sto do Hit) cover *againedo you 
think a letter in writing, or some other form of appropriate 
notice to them, that if you'do not do it by a date a charge 
is going to be laid, would have been preferable? 


Mr. Winterton: I think the people that are there and 
the staff that are dealing with these -- they made phone 


calls as a matter of course, you know, it looks like there 
is a return not here. We said we are not going to send out 
letters and, you know, letters and government, just time and 
so on. 
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A phone call, when it works, generally brings results. 
That is perhaps one of the reasons there is not a record of 
the phone calls. I mean, if anybody had perceived there was 
going to be a need to come along later and establish a 
record, the statf probably should have followed that up with 
a letter, I agree. 


I have been there for twelve years and I have dealt with 
this fishery for twelve years. There is no doubt in mind 
that the fishermen were aware of their responsibility and 
that they were aware that the administrative system was not 
working, because I know the community and I know how many 
people are in “there and I know how it wotks. "We were 
responding to, over the years, general direction from chiefs 
that when there are problems in that community that they are 
responsible for they want to be contacted and we did that. 


In retrospect, to get more a specific answer to your 
question, I would say if we had to do it over again we would 
do all the same things. We would meet with them talk, we 
would talk with them, we would have followed up the spring 
"86 meeting with a letter of confirmation to all of the 
fishermen and the chief, and the telephone calls to the 
chief would have followed up by a letter. 


Mr. Bell: Specifically with thysywonderful’ thindsi ght 
that we all now have, before the charges were laid in 
October there would have been a letter on file saying: 
Unless we get them by we have no alternative but to lay 
charges? 


Mr. Winterton: Yes. Knowing the staff involved, my 
guess) is that af that is the stext of the telephone rcall that 
our staff indicated was made to the chief on September the 
Sth -- 


MreeBell: Iheam sorry. (l thought vow jihad toldgis 
earlier that there was never any warning or indication 
prior -- 

Winterton: I said I did not know. You are asking 
me for an opinion now and I am saying that in my opinion, 
knowing that staff, when there is three months return 
outstanding, they would most likely have made the comment 
that if we do not get these we are going to have to proceed 
With —— 

Mr. Bel]: You do not have any actual -- 

Mr, Winterton: That is a speculation. 

Mr. Bell: You have no actual knowledge? 


Mr. Winterton: No, I have not. 
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Mr. Bell: Have you ever put that question squarely to 
your people? 


Mr Wiptervon-seNo, ie didnot. 
Madam Chairman: Mr. Philip? 


Mr. Philip: I guess I am confused as to what is new 
InpoOrmation and-what.isenot.-71t 1s -farr tos say that the 
synopsis on page 2 -- maybe Ms. Morrison can comment first 
and then I will hear your response -- that Item 2, 
Additional Facts, is new information to the Ombudsman? 


Ms. Morrison: This is the Ministry's -- 
Mra Philip: «Yes;edJanuary .2ist. 

Ms. Morrison: Hold on. 

Mr. Bell: This is the extra letter. 

is. Morr] s4eltem 22 

in Philjp:*' Yess 


Ms. Morrison: We did not have that information before, 
but this is some seven months earlier than the agreement. 
Both Item 1 and Item 2 predate the agreement with the 
fishermen by a number of either years or months. 


Mr. Philip: But that is new information introduced to 
both you and the committee that we did not have before us of 
today? 


Meo Morrison: “d) believe. that“is-'correct “It might ‘be 
easier for you to know what is new information and what is 
not by us suggesting that when we sent the 1983 and the 
22a areportetouthe, Ministry there,were nosquarrels on. ‘the 
facts contained in those. So anything that is in those is 
information that we had because they are fairly complete, 
anything that is not in those is new information to us. 


Sulssitytainlto sayethat= bys introducing: Item 
2 that the Ministry may be affecting the case inasmuch as 
the’ implication of Item 2 seems to be that hereyjis a Band 
that we have had a series of problems with, we have given 
them plenty of warnings, and we have given them a chance and 
we have withdrawn or not pressed charges that we could. 


At long dast, then you cometin assof ‘85 and weefinally 
had to do something, so we did it. Is that the implication 
of Item 2 as new information? 


Ms. Morrison: Now, are we looking at the same Item 2, 
Mr. Philip, it is by letter dated September 5th, 1984? 
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Mi. Philip: “Yes. 


Ms. Morrison: That letter predates the agreement by 
seven months. 


Mr. Philip: What I am saying is that the information, 
both contained in the brief by MNR and by Item 2, would 
imply that instead of this being a problem which resulted 
ab eer etnieragrecment™—— 


Ms. Morrison: I see what you mean. 
Mr. Philip: -- that in fact it was an ongoing problem 


in that they had given plenty of chances, and that finally 
then, after the agreement was signed, it was time to not 
give them any more chances? 


Ms. Morrison: Yes, I agree. I did not see what you 
were driving at with that particular item. 


But I was going to point out that because none of the 
material is contained in our reports suggests that there had 
been problems with this Band before. That was new 
information to us that we had just received here and today 
in this presentation. 


Mr. Philip: I guess my concern, Madam Chairperson, is 
that the procedures of this committee are that new 
information affecting the judgment of the members should not 
be introduced at the committee stage level because it is not 
fair to the -- and this is true, be it the Ombudsman or the 
particular Ministry” because it is not rare tordecrde=tharwt 
is not been privy to that information. 


I am wondering whether or not that information can be 
accepted? I mean, it iS in our minds now and I do not know 
how you take it out of your mind, but it does concern me. 


ir. Robi : Mr. Philip, this particular page that you 
are referring was given to the Ombudsman a number of days 
ago. We asked for their comments on it and, as I recall the 
conversation, it was: We have no objection to this. 


Now, true, we did present a rather more enlarged version 
and those were given also to the Ombudsman yesterday and to 
counsel for the committee. When this first came to our 
attention, that it would be over here at the committee, we 
were advised by the Ombudsman's office that there was not 
time to.prepare’ an agreed Statement’ of Fact. 


We did, however, review all of our material and by the 
time we had spoken with the representatives from the field, 
who came down to respond to and to be here, some new 
information or perhaps new interpretation was available, and 
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We felt it only ghabmsctorgivestin's yrersion to .the,coemmittee 
and counsel to the committee and to the Ombudsman. We did 
not receive a response to yesterday's delivery of that 
letter, so we assumed that there was no objection to that 
procedure. 


Mr. Philip: The problem is, and I have said that this 
before and I have been on the committee for a number of 
years, is that it really bothers me when what amounts to new 
information is introduced because it can affect the case and 
it looks as though -- I am not saying that you are doing 
this,od, sam suresyour, intentions are’.to help the committee: -- 
but it does mean that somebody gets an extra kick at the can 
without the other person having an opportunity to 
investigate or rebuttal. 


f m Chaj an: Ms. Morrison? 


Ms. Morrison: I just want to suggest that there is an 
even more important problem with information which comes to 
uS, not just at the committee, but even a few days before 
the committee. 


The Ombudsman makes his decision at various times on the 
information provided to him. We send a 19(3) letter and say 
these are our facts. The Ministry writes back and does not 
disagree with any of the facts but gives us itS opinion. 

The Ombudsman then has no reason to suspect that any of 
those facts are wrong. 


He goes ahead and makes a decision to go to a Section 22 
report and again goes back to the Ministry and says: This 
is my opinion, can you tell me what are going to do it about 
br Had they come back at that time, at the end of even 
the Section 22 report with information which would provide 
good reasons why they should not implement the 
recommendation, the Ombudsman might be satisfied within the 
meaning of the Ombudsman Act that the appropriate action had 
been taken on the recommendation. We then do not take up 
your time. 


Mr. Philip: It is pretty expensive to operate this 
committee, and we are not just talking about seventy-five 
dollars' worth of fines, what we are talking about is 
process. 


I guess it seems to me, and maybe its my public accounts 
background, that it worries me that if we get a case that 
might have been settled by the Ombudsman and the particular 
Ministry and we are trying to have to deal with it at this 
stage. 


I do not know what you wish to do with it, Madam 


Chairperson, and I am glad you are in the chair and not 
myself at this present time, but maybe counsel has some 
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advice on this, but it does bother me. 


Mr Belly oMr SSPHEVIp, thieeis*not the frrst occasion 
this has arisen in these particular sessions, and the 
committee has already indicated that it intends in its next 
report to comment on it as required and appropriate, and I 
think that is what should happen. Nobody is imputing any 
bad motives or intentions. 


Again, this is a committee of first. This is, again, 
the first time the Ministry of Natural Resources has 
appeared before this committee. This committee has its own 
process. While we would like to think everybody knows what 
we do, that is obviously not the case, and perhaps it is 
timely to remind governmental organizations what the process 
is all about and what is reguired before you get to the 
committee. 


Mr. Philip: I am going to perhaps suggest a couple of 
procedures that we can put in your report that may try and 
lessen the possibility of this happening again. 


My question is on Item 4 then at the bottom of the page 
in which you state that "to reimburse the licensees the 
fines which were imposed by the court and which were 
upheld upon appeal would bring the administration of 
justice into disrepute with the local community." 


Do you agree that the matter before the court was simply 
whether or not they contravened the law and not whether or 
not your procedures may have affected them in that 
contravention? 


Mr. Robinson: Technically speaking, I think you are 
Mm ght; MrEeoe-Pini lips Bul =f thrik “the “perceptron “in =the 
community would be that if you do something wrong and, even 
in this case, plead guilty, there is a remedy whereby six 
months later you can go to the Ombudsman and have everything 
made whole again. I strongly suggest that that would lead 
to no consistency whatsoever in the administration of 
Justice. 


Mr. Philip: Do you not think that if the Ombudsman's 
committee were to rule for a reimbursement based on the fact 
that it saw certain procedural inadequacies, but not based 
on whether or not the persons were guilty of an offence, 
that the Band members would be sophisticated enough to 
understand that difference? 


In other words, if there were procedural efficiencies 
then that would be the matter that is before this committee. 
I mean, these people have been found guilt in a court of law 
and nobody is questioning that. 


Mr. Robinson: Quite true. 
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ijlip: Furthermore, you stated -- and this is my 
last question -- you say there are problems now and indeed 
the Band has gone to a computerized system. 


So even if the Band got back an extra 2- or $300 with an 
admission that perhaps communications or procedures could 
have been better between the Band and MNR that that would in 
any way effect -- since they have gone to a computerized 
system, since they have a process that seems to be working, 
that they would in any way jeopardize a system that is now 
working and is not causing you people to be on their backs 
for any reason, be it bugging them or laying charges on 
them? Why would that change? 


r. Robinson: We certainty do not think that it would 
cause us a problem financially, but we feel that there is a 
principle to be established here. And all of those points 
that you made about whether there was procedural 
irregularities and so on were within the purview of the 
Crown Attorney to deal with, either as an abusive process of 
the courts or when the accused argued the due diligence 
rule, which is in fact a defense in these sorts of cases. 
That was totally out “of “our “controy jat,that point,.<and the 
fact that the complaint possibly was directed to the wrong 
MiiniSst Gy : 


The jurisdictional issue was raised by Mr. Bell and I do 
not want to applaud that one, but I think that is the nub of 
the issue, that that would have been decided at that level, 
notsat-ocour level. 


Mr. Philip: It could have been decided, and you have 
just admitted that you did not send a warning letter prior 
to asking the crown to lay the -- you did know that they had 
three different managers since the 1985 meeting? 


Wire wl r : I am not sure we knew until this came to 
light about how many manager there were. We knew we were 
not getting returns and we knew we called the chief. 


Mr yePhilip: - You tknew that “theschiver. wasenot the contact 
person as decided by the May 1985 meeting? 


Mr. Winterton: But the chief is the contact person for 
all matters dealing with the Band. The chief is also one of 
the licensees. 

Madam Chairman: Mr. Johnson? 


Mr. Johnson: I have problems with two questions: One 
of reasonable notice and another of ignorance of the law. 


In the Ombudsman's report, page 2, it refers to the Band 
and MNR arrangement. It is satisfactory to all parties that 
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the fishery manager would be responsible for submitting the 
monthly report. 


In your submission, page 7, you state, I think you just 
said a few minutes ago, that the Band had requested that 
important matters be directed to the chief. 


So regardless of the agreement and the fishery manager, 
whether he is there or not, the chief still has some 
ultimate control to the matter or he should have or I do not 
think he should be chief. 


Mr. Winterton: That is correct. For instance, if the 
chief came to us and said I want the names changed on this 
license of these licensees, we would do that in the next 
year of issuance or take people off. We view the chief as 
the man that is in charge. 


And in terms of the agreement, if you are a commercial 
fishermen, we are not really concerned whether you submit 
the returns or your wife submits the returns or whether it 
is business manager that submits them, we are just concerned 
that you are the licensee and the law says you owe us a 
return every month. 


With the Band situations, we tend to get a little more 
involved in those administrative arrangements in terms of 
trying to help expedite the process, but we would do the 
same for you if you came to us. But you would still be 
responsible for submitting the returns; and if they did not 
come in, we would perhaps phone you as a licensee. 


In this case, we phoned the chief, who was a licensee, 
and they have made very clear to us in all Bands -- it is 
just like going to a councilman and ignoring the mayor, you 
do not. You deal with the chief, if you will, thevchief 
executive officer. 


Although Bands are not legal entities, we view the chief 
in the same manner as a chief executive officer of a company 
or the senior municipal officer in a municipality. We 
always deal with that person whenever there are any issues. 


Pirie] : I would like to carry on then in the 
Ombudsman's report. I guess the first page, Section 3: 


"In August, the chief of the Band called the Ministry to 
inguire what the Band's fishing catches had been so far 
for that year to ensure that the quota had not been 
railed 


Then you refer to the fact that he was advised that 
there was no report. 


Then further in Section 4, on September the 9th, you 
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advise the chief again called the same Ministry and again 
inquired about the quota. 


The question I have is: Why was the chief inquiring 
about the quota when he knew that you could not give him 
information if he had not filed a return? 


ius Wintertonss ol can't ranswer that because dt<is in our 
View thatene did not caileuscand uingubre yaboutathe quota. 
We called them and advised them that their returns were 
done. 


I swas enot.the jperson that phoned. Slvcan only say JI 
talked again to the person that phoned when this matter came 
before us and that was obviously a fact at issue and I 
specifically asked: Who made the phone calls. 


Mr. Johnson: What I am trying to establish is simply 
the fact the chief, whether he called or you called him, he 
is in inquiring about quota that he knows cannot be answered 
because the returns have not been filed. 


I submit that he knew that there was a problem. I think 
that you acted in a reasonable manner. 


Madam Chairman: Mr. Elliot? 


Mry Bb lyotsest “wouldaeliike to begin by zasking «the 
question, but I do not want you to answer it immediately 
because there are some reasons after I ask it why I wanted 
to ask it in the first place. 


The question is: Is it reasonable to expect individual 
fishermen to recall a catch for a three-month period well 
after the time, in this casevof October, of the fact. of the 
actual fishing? 


Now, to begin the supplementary to the question, I would 
like to compliment you on your attempts from the Ministry 
point of view at making an arrangement with this particular 
Band to make sure you had an administrator in place and the 
reports were going to be filed. I think the Band got caught 
in that arrangement and, in fact, the individual people. 


The way I understand it is that this Band had 12 
licenses in the names of 12 people in the Band and the chief 
was responsible, through an administrator, for the returns 
to be filed, and that was a commendable kind of arrangement 
to make, in my opinion. 


Now, the duty of this committee, the way I see it, is to 
protect the individual through the Ombudsman's office, if we 
can do that, when the bureaucracy or a ministry of the 
government or whatever gets in the way of them being treated 
fairly. 
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The reason I am giving you this background is that in my 
youth I did do a fisherman's job for a number of summers and 
the way I recall it, because this must have been prime time 
for fishing, as I recall it, these three months, is that we 
would get up before dawn and we would go out and we would 
fish, drag in the nets, take the fish out of the nets, put 
them into various containers, put the nets back out and come 
in, having sorted the fish by species, by weight, roughly, 
because they sold them some of them differently depending 
upon the size of the catch. 


Now, in this arrangement here where you have a whole lot 
of people doing it, because I recall that summer different 
people were on those boats day by day. So, if finally 
something like this came to light and you went back to the 
individual fisherman and said: Now, for whatever reason 
these returns were not filed, we want you to file the three 
months reports which, over the course of the summer, in my 
reading of this, all they would have been required to do was 
to somehow record on a day-by-day basis what sort of catches 
they had and they may or may not have retained those records 
Gepending upon the chief and the administrator to file on 
their behalf. 


Now, in my point of view, the kind of arrangement that 
was there, while it was a good attempt at satisfying the 
requirements of the law and everything else, really left the 
individuals concerned -- the 12 of them boiled down to three 
or whatever -~- in a position where it would be impossible to 
satisfy the law after the fact. 


So my question is: Is it reasonable to expect them to 
do that in October for the three months in question? 


Mr. Winterton: I think it is, bécause one of the ways 
the Band has operated for many, many years is that the Band 
fishermen are Supposed so sell all of their fish to the Band 
run co-op. That is one of the ways that they establish for 
trying to maintain their records, so that there is a receipt 
and record system. 


Now, that did not always occur. Some of the fishermen 
sell fish on the side, but fish cannot be sold directly from 
a fisherman to a consumer in Ontario until they issue a 
receipt, which is a multi-copied receipt numbered 
accountable by the Ministry and good government stuff. So 
they would have a copy of the receipt in their possession, 
or they should have, for every pound of fish that they sold 
outside that system to an individual. 


If they sell their fish to anyone other than the Ojibway 
co-op, which is considered to be a registered buyer, I 
believe, under the Fisheries Act Canada because they have 
the suitable facilities as a fish buyer and processor, then 
they would have had to sell to some other buyer and 
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processor, and there are two or three others in that area. 


All those buyers and processors would do two things: 
One is, they would issue a receipt to the fisherman for the 
fish that they bought and then; secondly, they would also 
have records of their own. 


And it is not uncommon for fishermen to some times make 
arrangements with other buyers to make sure they keep all 
their slips and then send them to the monthly from which 
they would draw their returns, or is it not uncommon when 
there are some discrepancies or difficulties to go back to 
the fish buyer and say: Gee, I lost my records for June and 
I am discussing it with the Ministry, can you give me a copy 
Ote the Sslips<for-all of my sales, and.they Says, sure. 


So it is not unreasonable for them to go back in a 
reasonable distance in time and make accurate returns. 


Mr. Philip: It this is a reasonable distance, in your 
opinion? 


Mr. Winterton: Most companies keep records well back at 
least a couple of years. 


I think if we were looking at a couple of years, you 
would start to detune that reasonableness. But to look back 
two, three or four months -~ in actual fact, they did 
eventually manage to get 1984 records all straightened out 
and submitted. I am not sure when, way on in 1985 sometime. 
But the records were available. 


It is more work, it is more searching and more addition 
and, in fact; I think to get the 1984 returns done, the 
officer, Mr. P, spent a considerable amount of time with the 
third manager in 1985 and they managed, because we had found 
the Band manager or the co-op manager that disappeared. We 
had found him in one of the communities and did manage to 
obtain the records and we could then go back to the Band and 
sit down with them and get it all sorted out. 


Madam Chairman: Thank you very much. Keeping in mind 
that the time is getting late, and we do not want to upset 
the judicial process, but we do have to make a decision on 
this todayy Mr. Chariton 


Me. Charlton<= Dhankeyou,.. I. gquessathe first question- 1 
have is in relation to the new information that has been 
presented today and in the last few days, not as to whether 
it is relevant or not ~- and I understand that this is the 
Ministry ' first time*here before the Committee; I am not 
sure whether this is the first time that you have dealt the 
Ombudsman's office though - but the basic duty of the 
Ombudsman with any government ministry or any government 
agency and so on is to determine whether the action of that 
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Ministry or agency has been fair or reasonable. 


Now, in that context, why would you not have informed 
Ombudsman's office in the process of the background of this 
issue when they are trying to determine whether what you 
have done has been reasonable or not. Why were they not 
informed about what happened in 1984 and what led up to the 
agreement in May of '85? 


Mr. Winterton: As we were aware that we were coming 
before the Committee, naturally I went back and looked into 
what the matter was and what the situation was, and to be 
honest with you, I asked the very same question of the 
staff, Why was this not brought forth earlier? 


And I am sorry I cannot be cross-examined on the answer. 
I guess I can but I would not have an answer. The staff's 
answer was the Ombudsman's investigator was not interested 
in-any thing but .1985 .° (Nowyor know’ thatebstnotrasvery 
pleasant answer, but that was the answer that -- I asked the 
staf£ when I said, "My God, why is this all <=" 


Mr. Charlton: Well, it may be fair that at some point 
one of the Ombudsman's investigators said, "Look, all we are 
interested in is this situation." What you have you told us 
today was that the occurrence in '84 was, in fact, part of 
thist situation. 


Mr. Winterton: In our view. 
Mr. Charlton: Yes. 


Mr. Winterton: Yes, but there are some things that our 
people would assume incorrectly that someone from the 
outside would know. 


Now, dealing with the chief directly on these kinds of 
issues is a fact of life up there. It is not a fact of life 
with which an Ombudsman's staff member would be familiar. 


So there is no question that perhaps in some parts of 
this investigation we fell down. We may not have kept 
accurate records, we may not have kept enough records or 
notes or given the right answers to questions, but I think 
that is behind us now and these are the facts, and we should 
make a decision based on what is here before us today. 


Mr -Charlton- Let us move on from there. You have 
described to us the situation in1984. You have described 
to us what happened in May to come to an agreement to try to 
resolve that situation. I do not think there is any dispute 
about the evidence that, in fact, there were two or perhaps 
three fishing managers during the period May to October, and 
we have had evidence that a new fishing manager went into 
the Ministry offices in early October in an attempt to 
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Submit the reports for September. 


Now, there were some problems with the way the form was 
filled out and there was some assistance provided to try and 
correct the form, but our understanding is that that new 
fishing manager was informed at that point that the reports 
for June, July and August were missing and that that new 
fishing manager had undertaken because he did not have the 
information to go back and try and make those reports. 


Now, the person who made the recommendation in late 
October to lay the charge, was that person aware that, first 
of all, there was a new fishing manager, that the fishing 
manager -- the new fishing manager had been unaware that 
those reports were missing and that in early October he had 
undertaken to go back to the Band to try and get the 
information so that that could be submitted to the Ministry? 


Mr. Winterton: The process to lay a charge against an 
Indian in Ontario is not necessarily a speedy one. I am not 
Sure when that process was initiated, but it was probably 
initiated before the attendance at the office. 


Mr. Charlton: So we may have a situation where two 
individuals in the Ministry or two sections in the Ministry 
office were unaware of what was happening in another 
section? 


re Winterton: No, no. Let me complete the statement. 


So the process probably started before that based on 
non-submission of returns for June, July and August, and 
when the one manager, the third manager, attended the 
office, there was a difficulty in how the catch was 
reported, a fairly serious difficulty which relates to 
quota; i.e. fillets and round fish being reported together. 


We.offered to,help.. He said, ;"No. Iuhave got:.to go 
back to the Band and resubmit the returns," as, you are 
correct, he was advised that the other reports were missing. 


Sometime during that period, the approval from the 
Geputy to proceed with charges - and I am surmising here 
because I do not know when it was started - would have come 
down, and by the end of October then the staff said, "Well, 
we still have not seen anything, we still do not have June, 
July, August, we do not have the revised ones for September. 
Enough is enough, and we just do not seem to be getting very 
much of a response -- 


Mr. Chariton: Was there any contact at that point with 
the new fishing manager? 


Mr. Winterton: When he came into the office; not -- 
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Mr..Charlton: No,=no,+but he had undertaken to eo) and 
fulfill those obligations for the missing months? 


Mr. Winterton: Not necessarily. He was told they were 
missing just as we told the chief they were missing, and he 
was only dealing with September. 


Mr. Charlton: Okay. I will move on. My last 
question. Again, you have described for us the situation in 
1984 where even though from what I can take out of what you 
have told us here today there was no agreement between the 
Ministry and the Band around an individual reporting for 
everybody, that there was an individual who was in control 
of the Band records who disappeared with those records which 
left the individual licencees in a bind and that is why you 
decided not to proceed with charges in the 1984 case. 


Mr, Winterton: I wonder if I could just clarify 
something. There is no written agreement. 


Ney Charlton No, I understand that. There was no 
agreement at all though in '84? 


Mr. Winterton: Oh, yes, there was. 
Mr. Charlton: There was? 


Mr. Winterton: There have been agreements for many many 
years, baek mntoe the’ s0s%" “In fact; there was one manager 
who managed the system very well for quite a number of 
years. 


Mr. Charlton: My question was though, In light of what 
happened in '84 and in light of the vulnerability that that 
left the individual licensees in, in May of '85 in the 
specific case we are talking about here and the subsequent 
events after, why would you come to an agreement with the 
Band that did not have some process in it to take into 
account that individuals can screw up? 


In other words, why -- if you were trying to resolve the 
situation that had happened before and trying to avoid its 
reccurrence, why would the agreement not include some 
procedure between the Ministry and the licensees -- 


Mee Winterton: it did sthough: 


Mr. Charlton: No. -- to ensure that when there was an 
indication of a problem, the licensees would be informed? 


In other words, the problem in '84 as you have described 
it occurred because somebody took off with the records. You 
have got a case here where you knew you would come to an 
agreement with the Band that one individual was going to 
submit the reports even though the leaal obligation 
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ultimately would fall back on the licensees, and you are 
also telling us that the agreement was come to in an effort 
to try and assure that there would be no recurrence -- 


Madam Chajrman: Question, please. 


Mr an : -- why would you make an agreement that 
did not have a process to check back to the licensees at 
that point? 


Mr. Winterton: Okay. We do view that there was an 
agreement and there was a process. The agreement was that 
if the administering process does not work, the licencees 
ave-wiable, and We owl... Deucoming back tothe 1icencees:. 
And in terms of contacting the licensees, if there are 
problems with your administrative process which is 
administered by the Band, we will contact the senior 
administrator of the Band, which is the chief, and that is 
exactly what we did. 


The chief perhaps failed to notify the licencees, of 
which he is one himself. I do not know; that is only 
speculation. 


Madam Chajrman: I would like to ask at this point that 
Ms. Morrison sum up and then again for the Committee to ask 
any final questions before we decide on this matter. 


Ms. Morrison: Thank you very much, Madam Chairman. 


I am sorry to go back and harp on a problem which seems 
to be a general one and not related this case, but it is 
very, very important I think that this committee consider 
carefully what this Ministry has said about the Ombudsman's 
process. 


They ignored our 19(3) letter and our 22(3) letter with 
respect to the facts. All of these facts that you have 
heard today about contacting the chief, the chief is the 
person that we should contact, they never suggested to us 
that we had those facts wrong, and we said in our letter the 
person that had to be contacted was the manager from the 
fishery. They never corrected that. 


They say now that the process for prosecution was 
started so early that it would have been started already 
before the person came into the Kenora office on the 
September returns. Why in the world did they not then tell 
the person at that point that the prosecutions were going to 
be carried-out if they did not “get these returns in? 


There were a number of things that came out in their 
arguments which they have never raised before. Now, that is 
not a problem with this committee's process and them not 
being familiar with your process. That is not the problem. 
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It is a problem with them not paying any attention to the 
Ombudsman at all until, as they said, "When we knew were 
coming to this committee, we went back to get the 
information. that we should. have got in the first place." 


I am sorry I feel so strongly about that, but I feel if 
you allow ministries to do that, then we might as well not 
bring cases before this committee because what will happen 
is we will have no way of judging what cases to bring and 
what cases to leave at home. 


I think I am not the only one in our party that feels 
strongly about this, but I do think that it has to be taken 
into account not just as a process problem with your 
committee but as a part of your decision on this case. Do 
you let the Ministry lead us long, not tell us anything 
until we get to this committee, and then let them give you 
the information which provides you with an an opportunity to 
make a different decision. 


To go back to the real facts of the case, I would like 
to say that you should keep in mind that they had a 
discretion about whether to lay charges here. If they had 
not laid the charges there would have been no need to argue 
about due diligence, defend the charges and to pay the 
fines. 


What.we are talking about here is not a situation: in 
which we are asking the Ministry to disregard the court's 
decision. We are not asking that at all. We are saying 
they made errors. They were not fair to these people. They 
have suggested to you that fairness is expensive. It is 
expensive to write letters. That is too bad; they will have 
to make that expenditure. 


They were not fair to these people. As a result of not 
being fair to these people, they Jdaid.charges.. Weare 
asking them to put the people back in the situation they 
would have been in if the Ministry had behaved properly in 
the first place. That is not disregarding the process. 


That is saying if the Ministry is going to behave in 
such a way that it improperly lays charges by not giving 
people a fair chance to know the charges that are being 
considered, that they then ought to face the consequences of 
having «to. put thesething right sin. the vend. 


Thank you. 


Madam Chairman: If I may just comment on your first 
point, Ms. Morrison, I think the Committee has agreed in the 
last two weeks of deliberations on the importance of all 
information being provided to the Ombudsman at different 
stages during the investigation, not after the investigation 
has been completed. I think all of us concur in saying that 
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we look dimly on new information coming before the 
Committee, in particular on the days on which it is sitting 
to discuss cases. 


I think replies should be made at the 19(3) and Section 
22(3) stages, and I think the defence that a question has 
not been put to a Ministry or a Board that is appearing 
beTOre sus iSe8not, a good defence = in that if ‘it°rs*qoing*to be 
part of your position, it should be put forward at that 
stage. We agree with this. I think we all understand this 
problem. 


We thank you for your patience in the last two weeks, 
not only in this particular case, and I think that we have 
Made it perfectly clear through Mr. Philip that we are going 
to be looking at this problem very seriously. I think all 
of us feel this concern is a warranted one and it will be in 
our deliberations when we do discuss the policy of the 
Committee. So I would just like to acknowledge that on the 
latter note, which is the case at hand and the particulars 
facts. 


Mr. Bell has a question. 


Mr. Bell: I forgot what I was going to say. No, I have 
nothing to say. 


Madam Chairman: Any other questions from the Committee? 
We will sit to decide this matter in camera and we will be 
resuming because we do have a few more matters to discuss 
after this decision has been made. So we ask that you keep 
yourselves available. 


Thank you very much. 
a2 eM 

After other business: 
4:36 p.m. 


Madam Chairman: Thank you very much for waiting. The 
Committee has come to its decision in the case of Chief B 
and the Ministry of Natural Resources. 


The first decision of the Committee was to support 
recommendation number 1 of the Ombudsman's Section 22(3) 
report as follows. It has some amendments. 


That the Ministry of Natural Resources employ a 
consultative procedure in future when dealing with perceived 
contraventions of Section 8 of Regulation 414 under the 
Game and Fish Act by directly informing the licencees in 
this case of delinquent reports in confirming all contact in 
writing. The Committee has decided not to support 
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recommendation number 2 outlined in Section 22(3) of the 
Ombudsman's report, and they will be citing their reasons 
for¢ that in their report. 


The second motion which carried by the Committee was as 
follows: The Committee expressed grave concern at the 
Ministry of Natural Resources not responding to the 
Ombudsman's Section 19(3) report with all the facts that 
were available to the Ministry at that time. And by so 
doing, the Ombudsman did not have the full facts in front of 
him to review this case. 


There was no further results of our discussion about 
this particular case, and we thank you very much for coming 
before us, both Ministry and Ombudsman, with this particular 
case, and we hope that all that emanated out of 1984 has 
been solved and that you will continue to try and facilitate 
good relations between individual licensees and the 
Ministry. 


We have nothing more to do with this particular case, 
but we still do have some Ombudsman committee dealings to 
deal with. So we thank you very much. 


The first thing just for the benefit of committee 
members while we are resitting is that we do not have any 
Further dates £60r us tO sit. “We ere looking 2 Or-oue more 
week. We tried to’ get some time in the near future, and we 
are unable to come to any agreement with the House Leaders, 
so we are going to have to really leave it to their 
discretion for our next week. When we do know when that 
next week is, we will certainly inform the Ombudsman and all 
committee members. 


Mr. Henderson: Does that mean we are not sitting the 
week that the Legislature is back? 


Madam Chairman: We have applied for February 10th at 
10:00 and we are dealing with estimates that day, and that 
has been approved. Well, we are waiting for the approval of 
that, but I gather that is —— 


Mr. Lupuselja: Can you send a notice? 
Madam Chairman: Yes, we have. 
Ay , He rson: But not the 8th and 9th? 


Madam Chairman: Not the 8th and Sth. The only time we 
are permitted to sit when the Legislature is sitting without 
too much problems is February 10th. 

Yes, Ms. Meslin? 


Ms. Meslin: Madam chairperson, I understand you are 
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meeting on the 10th. My understanding was that it would 
not be to discuss estimates. 


I had checked with the Clerk about a month and a half 
ago to indicate that I will not be here and had asked that 
Other matters be raised instead. 


Madam Chairman: In our letter, I gather that we have 
put in to discuss estimates or other Ombudsman material, but 
I must admit I was under the impression that we were 
discussing estimates on that particular day. Are you not 
prepared to discuss them on that day? 


Dr. Hill: Pardon me, Madam Chairperson, I would 
certainly like to have my executive director and my 
controller with me when we discuss the details of the 
estimates, and if it is possible at all to arrange another 
time, I would appreciate it. 


Madam Chairman: Okay. So I understand that, Ms. 
Meslin, you cannot be present on February 10th? 


YeS7) Mr Philips 


BieePintiip: “IecanvacceptSthat, but Iedo wantUto point 
out that it is a tradition I think of standing committees to 
deal with estimates only when the House is in session. So 
this would mean that the estimates would be held over until 
SOMetimMe, iNnsApLI IA. =fsa that.your, -- 


Madam Chairman: Yes, it would most probably be, all 
being well, Wednesday, April the 6th. 


Well, for the time being let us assume that we are 
meeting. 


Mr. Morin: Does that mean that the estimates would be 
approved by the 3lst of March even though we have not looked 
at it before? 


Mr. Charlton: We cannot do them in April. 


Mr. Philip: What we will have to do - and we have done 
this before in committees - is probably pass a motion that 
when we do meet in -- 


Mr. Morin: I think. it should be.seen before it is 
approved. 


Mr. Philip: But, if you would just listen to me, it has 
been done before in which we simply would pass the estimates 
in the absence of the Ombudsman at the meeting of February 
and with the understanding that we would have a meeting with 
the Ombudsman for an equal amount of time to deal with them 
in retrospect, I guess, and with the issues and the -- It is 
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unreasonable to have a set of estimates when the Ombudsman's 
chief executive officers are not there. 


Mr. Morin: Why can we not have it in February, the week 
of the 8th? 


Madam Chairman: Pardon me, Mr. Morin? 


Mr. Philip: The one time in February that was proposed 
when the House is sitting is -- You normally deal with 


estimates - it has been a tradition for various reasons and 
I do not want to recycle all the reasons - to deal with 
estimates only when the House is sitting. 


Now, the one date in which the House is sitting, the one 
week before March 3lst, is the week in which the Ombudsman's 
chief administrators, particularly, Mrs. Meslin, are not 
available. So you have no choice. 


Mr. Morin: Then what is the point of discussing 
estimates if they have already been accepted and then we 
discuss them later? 


Mr. Philip: In every case of estimates under our 
process they have already been spent anyway. That has been 
something that has been talked about for years. 


Mr.(/ Charlton; 'Yotearei talking aboutia monthiand avhalt 
left in the fiscal year. 


Mr. Philip: You are talking about a few days. What is 
the difference? 


Mr. Morin: You cannot change it. 
Mr. Lupusella;: Madam Chairman -- 
Madam Chairman: Mr. Lupusella? 


Mr. Lupuselja: -- it is fair even though the Committee 
has the power to take a decision on the merit of this 
proposal. I think that it is fair for the benefit of the 
members to discuss this issue with the House Leaders, if 
they will agree to carry on with this mandate, but I want 
the House Leaders to be consulted before a decision is going 
to take place by this Committee. 


Madam Chairman: If it is acceptable, I will undertake 
to speak with the Clerk and have it presented before the 
House Leaders on how they suggest that we deal with the 
estimates, given that we will not have the opportunity to 
meet while the House is sitting with proper presentation 
before March 3lst, 1988, and that we will put forward the 
suggestion which Mr. Philip has put forward. 
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In the event that they have any concern with that, then 
I will ask them for their alternative suggestion in this 
matter and whatever that is, we will certainly express it to 
the Committee. Is that acceptable? I cannot think of how 
elsecrwesCan idedl wth this: “Ittirs ionly speculative from 
Chis spernt : 


The final item on our agenda today, and certainly we 
will be resuming with a lot of other policy, and I am sorry 
thatewe- did ‘not get into va Jittyve bit more of the 
Ombudsman's report and other details during this two weeks, 
but I think it was terribly productive. 


And we just have the report of the sub-committee on 
communications from the public, and I would ask that our 
counsel, Mr. Bell, make that report to the Committee, and if 
there are any questions afterwards, please, we will wait 
until after Mr: Bell*is finished the report: 


Thank you. 


Mr. Bel]: Thank you, Madam Chairman. Members, just a 
very brief overview for the benefit of those that are not 
previously familiar with the purpose and workings of the 
sub-committee. 


Since the inception of this Committee, there have been 
communications received from members of the public 
expressing comments and concerns with the organization 
and/oricoperation sof ‘thevoffice of the Ombudsman~ As a 
plaque on Arthur Maloney's desk used to say when he was 
Ombudsman, the best way to avoid criticism is to shut up and 
do nothing. And obviously an organization as significant as 
the Ombudsman's gets comments and criticisms. We all do.- 


The Committee decided a number of years ago to assign 
the responsibility of assessing and considering the comments 
and concerns expressed to the sub-committee. It did so with 
the following direction and, really, statement of this 
Committee's policy that as a general rule, it would not 
invite members of the public to appear before it in person 
to address the specific comments or complaints or whatever 
they have to make. 


The Committee, however, would consider the substance of 
each communication received for the purpose of determining 
whether there is anything set out therein that would assist 
the Committee in fulfilling its terms of reference. 


Now, what does that mean? Well, your terms of reference 
are, as you recall, threefold. An important one is to 
consider whether it is appropriate to enact general rules 
for the guidance of the Ombudsman in the exercise of its 
functions, to report to the Legislature on any appropriate 
matters that arise out of any Ombudsman's report, and it is 
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in the fulfillment of those terms of reference that that 
Girection was made. 


The Committee also decided a number of years ago and has 
consistently endorsed it since that its function is not to 
sit here as a court of appeal to reinvestigate and/or 
overturn decisions made by the Ombudsman, particularly 
decisions made that do not support the complaint in 
question. 


Having said that, the Committee has also stated that it 
is prepared in exceptional circumstances where it appears 
that the Ombudsman has failed to fulfill his 
responsibilities or perform his functions under the Act that 
this Committee will act in those circumstances. 


Now, that generally is the background against which 
communications from the public have been received. 


Late in 198, the Committee received communications from 
two individuals, Mr. A. and a Mr. B, and I will deal with 
them individually but the timing is important. The 
Committee did hold a series, its last series of hearings in 
latevh986 sand 1 t was during” that ipéeriod *thatuthese 
communications were received. 


One of the Committee's last acts before it disbanded 
during that period, in view of the matters ’raysed by these 
two individuals, the Committee instructed me to conduct an 
investigation into the circumstances of the comments and to 
report back thereafter to the sub-committee with my findings 
and, if appropriate, recommendations. 


In the interval, of course, the Legislature was probed 
and there was an election and there was a lot of time that 
went by. In any event, and independent of those 
circumstances, I have conducted an investigation into both 
of the matters for the purpose of determining whether 
anything raised by the individuals was of a nature that I 
considered the Committee should as a whole consider it in 
more detail for the purpose of determining whether its terms 
of reference or fulfilling its terms of reference and 
specifically whether there was any need for general rules or 
any need for any specific recommendations in the particular 
circumstances. 


And that is the background. I reported the results of 
my investigation to the sub-committee last week and made 
certain recommendations, and the Committee discussed the 
matter, asked questions of me. Dr. Hill and Mrs. Meslin 
were in attendance, as is the practice, and certain 
questions were asked of them and the Committee has then made 
the decisions which I now report to you. 


Inothe case,ofiMr. A;jshe soughteback (in sNovember of 19/86 
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to have this Committee conduct an inquiry into the 
Ombudsman's investigation of his complaints and 
fundamentally he sought to have this committee, after such 
an inquiry, substitute its opinions and conclusions for that 
of the Ombudsman as set out in his report. He fundamentally 
also sought to have the Committee recommend that his 
complaints be redressed by the governmental organization in 
question. 


The complaint of the individual had a number of 
components. I think in substance it was a complaint that a 
contract of employment was either terminated or not renewed 
for reasons which were outside of the scope of this person's 
employment and the performance of the obligations 
thereunder. 


The individual made very serious allegations against the 
Ombudsman in respect of the investigation of the report. He 
cited certain failures in the investigative and reporting 
process and respecting the impartiality of the Ombudsman in 
the process. It was really as a result of that latter 
allegation that I was asked to investigate. 


There were some specific allegations as to whether all 
persons who had relevant information were interviewed, 
whether evidence and issues were appropriately or addressed 
at all, and also a concern expressed as to perceived, 
Slanderous or defamatory remarks contained in the report 
about the individual. 


My investigation consisted of a review of the 
documentation relevant to the investigation obtained from 
the Ombudsman including the report, of course, and including 
certain documentation relevant to the Ombudsman in 
Linalazingsthatereporits 


I interviewed the individual on two occasions. The 
first,occasion in the presence of his legal counsel; the 
second occasion I interviewed him alone. I also caused an 
exchange of positions to be effected between the individual 
and his legal counsel and the Ombudsman, and specifically I 
said to the individual, "Set out in writing what your 
specific complaints and concerns are." 


They were received. I asked the Ombudsman to 
specifically respond, and thereafter, I asked the individual 
to specifically respond to the Ombudsman, and that was done. 


As well, I interviewed members of the Ombudsman's staff 
as well as Dr. Hill and I reported my findings, as I say, 
last January the 21st. 


At the meeting of the sub-committee, I identified 


certain matters of concern to me respecting the 
investigative process and the report of the Ombudsman, and I 
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must “emphasizeyatr this: point’ I didnot express nor’ dojlenor 
does the sub-committee express any opinion or conclusion 
with respect to the opinions and conclusions that the 
Ombudsman has arrived that. I do not consider that except 
in exceptional circumstances to be the function of the 
sub-committee tor-thesCommittector its legaiycounsel, pand it 
is not done here and in the circumstances it should not be 
Gone here. 


During the course of the process, if you will, the 
investigative process, including meeting with the 
sub-committee, the Ombudsman has come forward and has stated 
although he believes and his staff believes that the 
investigation was conducted fairly, thoroughly and in good 
faith, he wished, with the Committee's consent, the 
sub-committee's consent and this Committee's approval, to 
reopen his investigation giving particular attention to the 
concerns that have been raised and in particular by the 
sub-committee and by myself. 


He further suggested that he report following this 
further investigation and that that report be provided to 
both the individual and to this Committee. 


The sub-committee decided last week that this is the 
most appropriate disposition of Mr. A's request. 
Specifically, the sub-committee decided not to conduct an 
inquiry concerning individual's complaints and concerns nor 
to invite him to appear before it to address those concerns 
publielys 


The sub-committee wishes to remind the Committee that it 
BS -not- the function of the’ Committee tow reinvestigate 
complaints or substitute opinions for those of the 
Ombudsman, again, except in the most exceptional 
circumstances. 


This Committee is not an appeal body, and as I have 
indicated, it does not invite members of the public to 
appear before it -- only in very rare circumstances, and 
only three have occurred to date, and in two of those, 
general rules were enacted very shortly thereafter by this 
Committee. 


The Committee has the following recommendation to make 
to this Committee which it urges be endorsed unanimously: 


That the Ombudsman reopen his investigation of Mr. A's 
complarntvandseifapearticuler” but*wathoutslimitingscner scope 
of this investigation, he first obtain further evidence 
concerning relevant issues, interview under oath if 
necessary additional witnesses including Mr. A's supervisor, 
and provide Mr. A with an opportunity to make submissions in 
person on any or all statements about his character 
contained in the Ombudsman's existing report, and that he 
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obtained further legal advice from an independent legal 
counsel on which legal issues surrounding the employment 
contracts of Mr. A, which contracts were allegedly 
terminated, and give Mr. A or his legal counsel an 
Opportunity to make submissions on those issues before any 
final conclusions are made; that the Ombudsman, after the 
investigation is concluded, report his findings, opinions, 
conclusions and recommendations, if any, to both Mr. A and 
the Standing Committee as soon as possible. 


The further recommendation is that the Committee await 
the report of the Ombudsman in this matter before making any 
final disposition with respect to Mr. A's circumstances. 


Having said that, the Committee has asked me to express 
most strongly the confidence that it has in Dr. Hill and 
members of his staff to undertake this further investigation 
With simparti abity-and«the -confidence;that DrowcHill and his 
staff will fulfill the duties and responsibilities in the 
circumstances in a fair and expeditious manner. 


The Committee wishes me further to emphasize again that 
it has not drawing any conclusions as to the correctness or 
incorrectness of the Ombudsman's opinions, conclusions or 
findings contained in this report. 


And just a matter perhaps parenthetically, this 
investigation was. extremely long, extremely involved, 
involving extremely difficult issues of both fact and law. 
And hindsight is a wonderful thing, as I have said already 
once today, and I do not think anybody in the Ombudsman's 
office needs to feel that this is a expression of 
non-confidence. Dr. Hill is to be commended. 


It is a disposition which is appropriate in the 


circumstances and it is received and recommended in that 
vein. 


That is all I have, Madam Chairman. Members of the 
Committee may have some questions of me. 


Madam Chajrman: Is there any questions on this case or 
can we put the motion? 


Bee Lupusella? 
Mr. Lupusella: Just a short question. The 
investigation was pursued by you through directives coming 


by the sub-committee or by the Committee? 


Mr. Bel]: My instructions were received from the 
Committee as a whole. 


Mr. Lupusella: As a whole. 
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Mr. Bel): Yes 

Mr. Lu a: When was that? More or less. 

Mr. Bel]: I believe it was probably November, 1986. 
Mr. Lupusella: 1986. 


Mr. Bells teVery slate, el 986 }°°ThevClerk ‘can ‘Give-you tne 
specific date of the motion. Just a minute; I may be of 
more assistance. 


Well, I am sorry, it may have been February, 1987, when 
the express or the explicit instruction was given to me by 
the Committee. 


Mr. Lupusella: And, of course, the investigation took 
place between the Ombudsman's office and the person involved 
in the case? 


Mr, Bell:> Well, "you: are (‘talking™about: ‘two 
investigations. My investigation on behalf of the Committee 
occurred from, to take a date, February, '87, until I 
reported to the Committee last week, the investigation being 
interrupted by a number of things, not the least of which 
was an election and the disbanding of the former committee 
and certain other matters, the time required by individuals 
and their legal counsel to prepare and make submissions. 


Mr. Lupusella: Now, the Ombudsman is pursuing another 
investigation on the same case? 


ir. 2E : Well, the Ombudsman has -- and by the way 
this is not unprecedented for this committee and for the 
Ombudsman. The Ombudsman has volunteered to reopen his 
investigation not in a global sense or in a repetitious 
sense, but to address certain specific matters, and, with 
respect, it would not be appropriate to discuss publicly 
those matters because of the confidentiality issue that we 
have been addressing, which is why the language of the 
recommendation that I read ~ and I can read it again - is in 
the general, not the specific. 


And because the Ombudsman will be reporting back not 
only to Mr. A but to the Committee, there is an opportunity 
to review the re-investigation, if you will, against the 
motion. 


Mr. Lupusella: And the final question is, Mr. Aisa 
person which does not have anything to do with the 
Ombudsman's office? 


Mr. Bel]: No, no. This is not a person who was 


formerly employed. That would put the age-old question, 
‘Who Ombuds the Ombudsman? ' 
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is See e sa NWO LiaavOURNaVe ual lathe facts. 


Nie pelle NO, NO;sand thavsisSseasvery good question. I 
have yet to answer that question to my own satisfaction. 


Mr. Lupusel]a: Okay. Thank you very much. 


Madam Chairman: We have this recommendation of the 
Sub-committee before the Committee. Could we have a motion 
to accept the recommendation? 


Mr. Bossy? Seconded by Mr. Carrothers. Could we have a 
vote? All those of favour of accepting the recommendation? 
Thank you very much, unanimously carried. 


We have one more report of the sub-communications 
committee. 


iE Bb = Di. sills 2o VSenot part Of tie. motion, cand 
I know you are concerned to do what has to be done as 
expeditiously as possible, the committee would hope that 
your efforts and the following report be provided as 
expeditiously as possible, recognizing what needs to be 
done. 


Dr. Hill: I provided for that in my correspondence, and 
LE Wilkie Certainly with so that expeartiously. 


Mi Bell ss hank. V.0u. 


Madam Chairman, dealing with Mr. B, Mr. B again in late 
1986 addressed in writing certain concerns to the Committee 
again respecting a report of Dr. Hill on the complaint of 
Mn. Badnb.which Dr. Hill. found in favour of che governmental 
Organization and therefore not in favour of Mr. B. 


The specific complaint and concerns of Mr. B were that 
there were inaccuracies and distortions in the Ombudsman's 
report, which inaccuracies and distortions caused Dr. Hill 
to come to a wrong opinion and form wrong conclusions with 
respect to the matter at hand. 


Mr. B sought, in his words, "an appeal to this 
Committee" in respect of the report and he sought again a 
public hearing with him participating of the Standing 
Committee on the matter of the report, the investigation and 
all that goes with it. 


You should know that the complaint of the individual has 
to do with the termination of his employment and the 
subsequent decision on his appeal by an administrative 
tribunal. of this province, upholding, if you will, the 
termination, and in technical terms, the complaint was in 
respect of the decision of the administrative tribunal. 
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Mr. B fundamentally disagreed with what he perceived to 
be a failure on the part of the Ombudsman to recognize and 
to agree with him that the tribunal's decision should be 
reversed. 


He believed further that the Ombudsman disregard and 
minimized certain specific evidence which was believed by 
Mr. B fundamental to the issue decided by the tribunal. 


I was again instructed that these instructions were 
CONCUEEENt. 


Mr. Lupusella: I am sorry to interrupt you. Which 
tribunal are you talking about? 


Mr. Bell: Well, I would prefer not to disclose the name 
of the tribunal because of my concern for confidentiality. 


Mr. Lupusella: Is this a quasi-judicial tribunal or -- 


Mr. Bel]: It is a quasi-judicial tribunal which is 
created by an act of this province with specific 
responsibilities to determine the correctness or the 
incorrectness of the termination of certain employment 
contracts. 


I was instructed at the same time as I was instructed 
with Mr. A to conduct an investigation and I did so. The 
investigation consisted again of causing an exchange between 
the Ombudsman and Mr. B, Mr. B first specifying his 
complaints, Dr. Hill responding thereto, and Mr. B 
thereafter responding to that response. And that was done, 
received by me, and considered by me. 


I again obtained copies of relevant documentation from 
the Ombudsman's file, including, of course, the report, and 
I considered same. 


I met on one occasion with Mr. B, at which time he again 
expanded on and further explained the substance of his 
concern and complaint. 


Fundamentally, in this case, Mr. B sought to have the 
Ombudsman reverse a decision of an administrative tribunal 
exercising quasi-judicial functions. 


I met on January the 21st again with the sub-committee 
and reported the results of my investigation and made my 
recommendation. The Committee again discussed it with me in 
a very full way as well as Dr. Hill and Mrs. Meslin. 


The Committee concluded at that time that the 


circumstances of the concerns and complaints addressed to it 
by Mr. B do not warrant uninterference by the Standing 
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Committee in the Ombudsman's process in this case. The 
sub-committee and so reports to this Committee considers the 
decisions and the opinions of the Ombudsman as contained in 
the report dealing with Mr. B to be final. 


Again, the sub-committee wishes to reaffirm the position 
expressed by the Committee on many occasions that it is not 
an appeal body for the rehearing of complaints brought to 
the Ombudsman's office by a member of the public, and I 
might say that implicit in that is that even if this 
Committee on a review of facts that the Ombudsman has 
garnered as a result of an investigation may come to a 
different conclusion, that does not mean that this Committee 
can or should interfere with the exercise of the Ombudsman's 
discretion. 


What is fundamental is whether the Committee believes 
the Ombudsman has performed as he is required to perform his 
functions. That, by the way, is a legal process that is 
fundamental to our system of justice, of which the Ombudsman 
forms a part, and Legislative committees do as well. 


The sub-committee wishes for remind the Committee that 
the Committee's role in these circumstances is to review the 
Ombudsman's process and the exercise of his functions in 
general and in particular circumstances. If that review 
demonstrates or should demonstrate substantial errors or if 
it demonstrates that these functions are not being performed 
as they should or at all, then the Committee will, in the 
appropriate circumstances, act. 


The Committee, the sub-committee is firmly of the 
Opinion, however, that no such action is appropriate in this 
case and therefore its recommendation to this Committee that 
Mr. B's request for an appeal and for an appearance in 
public be denied. 


That was all, Madam Chairman. 


Madam Chairman: Any questions on the case of Mr. B and 
the report of the sub-communications committee? 


We have a recommendation before us. Do we have someone 
Co) put a motion to put 2t to a vote? %Mr. Philip. Seconded 
by Mr. Lupusella. Thank you. 


All those in favour of accepting the recommendation of 
the sub-committee please indicate. That is unanimous. None 


opposed. 


Mr. Philip: Madam Chairman, this is the end of the 
first two weeks of this new Committee, and as someone who 
has been on the Committee for a number of years, may I just 
comment that I think this has been the best working, most 
non-partisan group of people that I have experienced and I 
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compliment the new members, and no small part of it has been 
the excellent job that you are doing as the new chairman, 
and I offer our compliments to the new chairperson. 


adam Chaj : Thank you very much, Mr. Philip. And I 
on my own behalf can I say how pleasurable the last two 
weeks have been, and we look forward to our third week 
sometime in the near future to discuss policy and I expect 
everyone to think long and hard but what we are going to say 
antecs 


Dr. Hill: Madam Chairman, I will be making my comments 
when the committee reconvenes and I discuss my annual 
FEDOT Ui. 


a | 


a igirman: Right... Thank you, Dra hiel. 


Adjourned until further notice. 


The Committee adjourned at 5:15 p.m. 
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